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CURRENT TOPICS 


Legal Advice 


Tue sound of the impact which The Law Society’s Legal 
Advice Scheme has made upon the profession and the public 
resembles that made by the meeting of swansdown and cotton 
wool. That is good. It is true that there have been some 
observations and criticisms, but none is fundamental. We 
see no reason to close the large legal advice centres which have 
given so much valuable service for many years past. The 
Law Society’s plan will fill in the gaps where no such centres 
exist and only time and experience will show whether the 
scheme will be a complete substitute. We are ready to believe 
that the pressure in the poor parts of large cities would be too 
great for the private practitioner to cope with. One observer 
has contrasted the fee of {1 per half-hour envisaged by 
the scheme with the maximum daily rate allowed for 
attendance at the trial of a High Court action: if the intro- 
duction of the scheme is instrumental in removing anomalies 
in costs and in hastening the better scale which has been 
mooted for some time, we do not imagine that anyone will 
mind. Another observer has drawn attention to the fact 
which is well known to all of us—that a very large number of 
people who think they want legal advice in fact want social 
advice, which need not—and indeed cannot without wasting 
time—be given by a qualified solicitor. This is a cogent 
point to which there is no easy answer and it is of special 
importance in those places where there is no citizens’ advice 
bureau or similar organisation. 


English Justice 


THE words which SALMon, J., used last week when 
sentencing the nine youths who had pleaded guilty to various 
crimes which they committed in and around Notting Hill 
and Shepherds Bush ought to be carried through the length 
and breadth of the country. ‘“‘ Everyone, irrespective of 
the colour of their skin, is entitled to walk through our streets 
in peace, with their heads erect, and free from fear. That is 
a right which these courts will always unfailingly uphold. 
As far as the law is concerned you are entitled to think what 
you like, however foul your thoughts ; to feel what you like, 
however brutal and debased your emotions; to say what 
you like providing you do not infringe the rights of others 
or imperil the Queen’s peace, but once you translate your 
dark thoughts and brutal feelings into savage acts such as 
these the law will be swift to punish you, the guilty, and to 
protect your victims.” 
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Compensation on Compulsory 
Acquisition 


THE PRIME MINISTER’S assurance that, barring the 
completely unexpected, there will be no General Election 
this winter was followed by the publication of the Conservative 
Party’s pamphlet, “Onward in Freedom.’ We are not 
clear whether any of the projects mentioned in this pamphlet 
will be translated into law during the lifetime of the present 
Parliament or whether they are forecasts of what a future 
Parliament will be asked to undertake, but as it is clear 
that this Parliament still has a substantial expectation of 
life, there are several useful pieces of business with which 
it could occupy itself. One of these is compensation on 
compulsory acquisition. Ever since Uthwatt and Silkin 
were overthrown, it has been apparent that the efforts to 
economise at the expense of the individual private citizen 
would prove unavailing in the long run. We cannot tolerate 
indefinitely a system whereby one landowner by a stroke of 
an administrative pen can become a rich man while his 
immediate neighbour may have his land acquired at an 
unjust price. Most people now agree that LorpD SILKIN 
went too far in imposing a 100 per cent. development charge, 
but many are realising that the Government in 1952 went 
too far in the other direction. Politically it has become very 
difficult to impose anything in the nature of a tax on increases 
in the values of land, but if justice is to be done between one 
landowner and another it means that the taxpayer goes on 
paying out and never receives anything. In spite of all 
understandable prejudices, we hope that the Government 
will have the courage to study the problem radically and to 
put forward proposals during the coming Session. All but 
a few agree that a man who is deprived of his property should 
be compensated at the market price, difficult though that 
may be to ascertain under planning control. Many people 
would also agree that the beneficiaries should contribute 
something in return. 


Payment of Wages by Cheque 


Tue Truck Acts of 1831 and 1887 provide that wages shall 
be paid to workmen in the current coin of the realm, and of 
late there has been a growing demand for their amendment 
to allow for payment to be made by cheque. The private 
member’s Bill which became the Cheques Act, 1957, contained 
provisions for legalising agreements between employers and 
manual workers for the payment of wages by cheque, but 
when it appeared that this part of the Bill would prove to be 
highly controversial it was withdrawn by its sponsor, 
Mr. R. GRAHAM PAGE. More recently Mr. Page introduced 
the Wages Bill, which provided for the legalising of agreements 
to pay wages, not by open cheque, but either by direct 
transfer from the bank account of the employer to that of 
the employee or by cheque specially crossed to the bank. In 
a letter to Zhe Times on 10th September the matter was 
raised again, this time by Sir MILEs THomas, when he called 
for the repeal of those provisions of the Truck Acts which 
stand in the way of the payment of wages by cheque. He 
emphasised that the handling and counting of money in the 
form of notes and coins is a “‘ very costly process ’’ and that 
in the transporting of large sums of money from banks to 
works accounting departments there is ‘a temptation to 
banditry and theft with violence.’”’ He also believes that the 
payment of wages by cheque would encourage thrift. Two 
days later in a letter to that newspaper Mr. Page recalled that 
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the institution of an inquiry and consultations which could 
lead to agreement as to legislation to amend the Truck Acts is 
under consideration. If such an inquiry was held and con- 
sultations took place between both sides of industry we would 
not be surprised to learn that tradespeople in thickly populated 
industrial areas would not altogether relish the prospect of 
cashing cheques for their customers, and it may well appear 
that the workmen themselves would not be attracted by the 
possibility of having to wait in a long queue at a bank to draw 
their money for the week. It may also be questioned 
whether the extension of banking hours, which would seem 
to be the inevitable result of the payment of wages by 
cheque, would be popular with bank employees. However, 
apart from these practical considerations, there is much 
to be said for Dr. GLANVILLE WILLIAMs’ contention, as 
found in his contribution to this correspondence (The Times, 
17th September), that this matter should not be the concern 
of the criminal law. 


Business of the Criminal Courts 


We understand that the Interdepartmental Committee on 
the Business of the Criminal Courts, whose chairman is 
STREATFEILD, J., is now in a position to receive written 
evidence. The committee’s terms of reference are: “ To 
review the present arrangements in England and Wales 
(a) for bringing to trial persons charged with criminal offences, 
and (0) for providing the courts with the information necessary 
to enable them to select the most appropriate treatment for 
offenders ; and to consider whether, having regard to the 
desirability of ensuring that cases are brought before the 
courts and disposed of expeditiously, any changes are required 
in these arrangements or in those for the dispatch of business 
by the courts.”” Evidence should be sent to the secretary to 
the committee, Mr. C. B. Cupson, at the Home Office, 
Whitehall, London, S.W.1, by 31st October, 1958. 


Development Plan Procedure 


A FURTHER step to implement the proposals of the Franks 
Committee on Administrative Tribunals and Enquiries is 
taken by the Ministry of Housing and Local Government in 
Circular 51/58 addressed to local authorities. It deals with 
development plans and proposals for alterations or additions 
to such plans, and opens with a welcome reminder to local 
planning authorities of the importance of giving publicity to 
their proposals and of readiness to explain them to those 
concerned. As the circular points out, such explanation 
may well result in the withdrawal of an objection. The 
Government, it is stated, have accepted the Franks Com- 
mittee’s recommendation that the Minister’s proposed 
modifications to a development plan should be published and 
twenty-one days be allowed for objections: this new procedure, 
which is set out in detail in the circular, will apply to all 
future proposals for alterations or additions to a development 
plan, and as far as possible to those already submitted. It 
will not, however, apply to initial development plans already 
at an advanced stage. The recommendation that the 
inspector’s report should be made available to those interested 
when the decision on the plan is announced has also been 
accepted by the Government, and reports of development 
plan inquiries held on or after 10th September, 1958, will 
accordingly be placed on deposit at the same time and place 
as the approved plan, as well as being made available for 
inspection at the Ministry’s office in London or Cardiff. 
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RETRIBUTION AND THE WAR ON CRIME 


THE retributive factor in penal theory has suffered an almost 
total eclipse. It is repudiated outright by the avant-garde 
of criminal law reform, and has been unobtrusively dropped 
even by those who are most opposed to the modern view. 
The debate now rages around deterrence and the reform of 


_ the offender, and the answer to the penal problem is expected 


f by way of striking a balance between the two. 


Of retribution, 
which once occupied the leading réle amongst the avowed 
aims of the law, nothing is said. 

The task of restoring the forgotten retributive element to 
its proper place in the esteem of the public is as formidable 
as it is urgent, and has been rendered the more difficult 


' because even the lawyers have become uneasy about its 


—— 


~— 


validity in our enlightened modern age. They have retreated 
to a line of defence far easier to hold, contenting themselves 
with the argument, which few reasonable people oppose, 
that without the deterrent shield of the law a reforming 
zeal would not avail to protect society. This virtual 
abandonment of the doctrine of retribution has resulted in 
large measure from a massive misconception as to the meaning 
of the word. Some words, like copper, are apt to lose their 
character under the vicious patina of neglect, and this is 
what has happened to the word retribution. It has come to 
mean revenge, a psychological symptom of an unconscious 
guilt-sense that is nourished by fear and issues in hate. It 
is stigmatised as a regression to the /ex talionis, a base denial 
of Christian charity, a bare retaliation harking back to the 
“tit for tat’ of our racial childhood. The fact that public 


» sentiment still runs in such channels, and is liable to break 


er 


a ae 


a 


— See 








' wisdom shall reap profitable consequences. 


out in times of anxiety as an irrational clamour for severer 
penalties, is dismissed as a mere sign that we have not moved 
far from our savage antecedents. 


This represents a remarkable travesty ; but any attempt 
to propound a rational doctrine of retribution is apt to be 
frustrated by the combined opposition of a determined 
intelligentsia fortified by modern psychological teachings, 
and a diffuse but no less powerful quasi-Christian idealism. 
Yet, paradoxically, the restoration of the retributive factor 
would be the most effective means of reconciling the embattled 
forces contesting the ground between the rival camps of 
deterrence and reform. The only hope of succeeding is to 
abandon the frontal attack and find a new point of entry on 
the flank ; and that is the purpose of this article. 


The nature of retribution 


Nature knows nothing of retribution—only bare conse- 
quence. If I fall over a cliff I shall break my neck whether 
Iam careless, drunk, lost in the fog, or bent on an errand 
of rescue. It is true that if I sow in Spring I shall probably 
Tfeap at harvest-time, which seems to be the reward of my 
diligence, but I shall gain the same “ reward” if I invade 
my neighbour’s land and reap what I have not sown. It 
is in this sub-moral world of consequence and hazard that 
man is charged with the task of contriving a realm of order 
that will ensure, so far as may be, that effort informed by 
To achieve such 
an order it is necessary, conversely, to make sure that sloth 
and folly prove unrewarding. It is also necessary to ensure 
that conduct calculated to weaken that order does not go 
unchecked, for, if it does, the primeval forest of natural 
consequence would soon take possession of the tenuously 


held clearing of order man has so arduously won. With its 
loss we should lose the very basis of all human achievement 
and virtue. 


The prospect of a world of carefully organised rewards and 
punishments is one from which many sensitive people recoil. 
They feel that honesty ought to be a virtue in itself and not 
simply the “ best policy,”’ and that vice should be eschewed, 
not because its consequences are painful, but because it is 
wrong. This is true enough, but it offers no reason for 
willingly accepting an order of society in which virtue is 
permitted to be unprofitable and folly or vice to reap advantage. 
Nor need we fear that we shall ever attain to a situation in 
which virtue will not at times lead to personal loss and 
disaster, nor that we shall ever be spared the offence of 
watching the wicked prosper like the psalmist’s green bay 
tree. Our task is to build a world in which such inevitable 
anomalies will, at least, not stem from our own default. 
However skilfully we build we shall still have need of the 
spiritual fortitude that holds fast to virtue when a prudential 
moralism would dictate some easier way. 

This man-made order of contrived rewards and punishments 
may aptly be called the retributive order. Admittedly, this 
stretches the notion of retribution far beyond its long- 


. established sense to include, not only the reward of evil 


deeds, but the reward of virtue also; but we cannot under- 
stand retribution unless we set it in this wider context of a 
contrived retributive system that is designed to ensure that 
each man shall receive his due. We are reminded of the 
Roman suum cuigue tribuere, which represents the classical 
appreciation of the retributive core of the lex naturalis. 
Retribution, in this ampler sense, is more than a mere penal 
concept ; it is seen to be the all-pervading spirit of the law. 
The merit of punishment, which is a contrived and artificial 
consequence, is that it represents a substitute for the otherwise 
blind and inevitable natural consequence which, unaverted, 
would engulf the faithful and the faithless alike. It need 
be no more severe than is strictly necessary to deter the 
offender from pursuing his unprofitable way and, by his 
example, exposing the human order to erosien. Deterrence 
as such, however, is not a valid penal aim ; it flows naturally 
and inevitably from faithfully applying the retributive 
principle in face of offences. To deal with a man retributively 
is to deter him but, at the same time, it is to deal with him 
as a responsible member of the community against which he 
has offended, and he is left with his proper dignity as a man. 
To aim at mere deterrence is to treat him as a wild beast. 


The re-establishment of retribution within the context of 
this wider insight makes out an overwhelming case for reform 
and the exercise of mercy. It is when a man stands convicted 
of his guilt and convinced of the justice of its imposed conse- 
quences that mercy can interpose creatively to remit or 
mitigate the penalty. Indeed, mercy is only conceivable 
within the retributive framework of human life—a considera- 
tion lost upon the quasi-Christian idealism that regards 
mercy and retribution as opposed. To release a man, on the 
score of charity, from the claims of the law of consequence 
is to precipitate him into a senseless world and to betray 
both him and the order upon which his true well-being 
depends ; but to forgive and restore him when he has learned 
to embrace and approve the retributive basis of life’s meaning 
is, precisely, to effect his reform. 
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Direction of necessary reform 

If these reflections have any validity, they suggest that the 
urgent need of our times is to devise penal measures that, 
in bearing witness to the retributive principle, serve by that 
very token to afford the maximum opportunity of restoration ; 
and it is significant that, notwithstanding the dust and 
confusion of the penal controversy, this is the direction in 
which the law has been steadily moving since the beginning 
of the nineteenth century. We have learned to accept the 
proposition advanced by Romilly and others that penalties 
of unnecessary severity are self-defeating and that fitting 
punishments which can be accepted by society, and even the 
offender himself, as the fair price of the offence are far more 
effective ; yet the law has, rightly, never been moved from 
its insistence that penalties must be sufficient if they are to 
effect their purpose. The introduction in recent times of 
conditional and unconditional discharge, and of the probation 
of offenders (backed by a well-organised and devoted proba- 
tion service) are responses to the developing insight that 
reformative endeavour and the exercise of mercy are a proper 
part of the law’s retributive system since, when wisely 
administered, they aid the offender to accept and live by its 
rule. The changing view as to the function of imprisonment, 
which links punishment with preparation for a return to 
responsible participation in community life, extends the 
same principle, and the revulsion against punishments that 
degrade and de-humanise the wrong-doer springs from the 
same impulse. 

The introduction of psychological agencies into the penal 
field finds its justification within this same framework. If 
each is to receive his due, it is the business of the law to 
assess the measure of responsibility of those unfortunates 
whose glands or environmental history have reduced their 
ability to avoid offences, and it cannot shirk the labour of 
taking into account whatever reliable means of assessment 
an advancing science makes available; likewise, it is the 
proper concern of the law to ensure that such unfortunate 
persons are accorded the best opportunity of regaining the 
willingness and ability to live cheerfully within the ambit of 
the human retributive order—and this defines the psychiatric 
aim. It is too often assumed that there is an antithesis 
between punishment and psychological treatment; but 
punishment is simply the oldest and best-tried form of 
psychological treatment. In the great majority of cases it 
is, also, the surest, swiftest, most economical and most 
effective method ; but it has long since been apparent that 
it fails abysmally, at any rate when employed alone, in a 
considerable proportion of cases. This only emphasises the 
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need (which has so recently received official recognition) for 
methodical research on scientific lines into the causation of 
crime and the efficacy of the measures devised to check it. 


Not only a legal problem 


It would be wrong to draw these comments to a close without 
stressing that the work of the law cannot succeed unless it is 
sustained by a society that respects the retributive principle 
in all its other areas. This, also, is something we have been 
learning. In a society in which there is unmerited poverty, 
because men are not allowed to profit fairly from their labour, 
we can expect crime to flourish. There is not, however, the 
simple correlation between poverty and crime that was once 
assumed. The virtual abolition of poverty in our own society 
has not led to the reduction in crime that was confidently 
forecast ; but this need not surprise us, because a community 


————————— 


in which sloth can command high wages and faithlessness in | 


service yields the same advantage as loyalty and diligence is, 


equally, an offence against the retributive basis of social | 


life, and produces a like result. Only when a just and 
reasonably constant retributive balance has been achieved 
shall we find ourselves in the climate in which the problem 
of crime can be mastered. 

We can now see more clearly why it is that a neglectful 
and cruel home that deprives the child of his due, and a 
foolishly indulgent home in which the spoilt child can count 


SP cena _ 


upon receiving what he does not deserve, are equally liable | 


to augment the army of offenders against society and the law. 


Similarly, we can understand why children whose parents | 
react unpredictably, alternately punishing and indulging | 


according to mood, are liable to go wrong ; and why schools, 


too crowded to find time or spirit to show interest in achieve- | 
ment and a due impatience of low standards, facilitate the | 


same unhappy trend. In a society so hampered it is little 
wonder that the law fights a rearguard action in the war 
against crime. 

It may be impossible to persuade the public that there is 
still a sovereign virtue in the ancient legal doctrine of retri- 
butive justice, but it is not without importance that the 
lawyers themselves should be so persuaded. The word 
retribution may or may not be beyond redemption ; 
what is urgently needed is that we should find the means of 
recovering the truth for which it has hitherto been the 
imperfect expression so that it may become, again, a part of 
our social inheritance. 

It is, perhaps, the lawyers who are best placed to ensure 
this in our times. 

SETON POLLOCK. 





CENTRAL LAND BOARD REPORT, 1957-58 


The report of the Central Land Board for 1957-58 states that 
by the end of the financial year the number of applications for 
payments under Pt. I of the Town and Country Planning Act, 
1954, reached 116,534 and the payments made to 78,592 applicants 
totalled £63,310,995, including interest. Thirty-one thousand 
three hundred and thirty-nine applications were found to be 
ineffective ; nil payments were determined in 5,190 cases, and 
in 236 the payments amounting to £113,207 were wholly set off 
against payments due. Thus, by 31st March, 115,357 applica- 
tions, almost 99 per cent. of the number lodged, had been finally 
disposed of. 

In England and Wales 39 appeals against the Board’s determina- 
tions were made to the Lands Tribunal during the year, making 
a total of 642 since the 1954 Act began. The number of 
determinations issued was 2,275. Ninety-nine appeals were 
withdrawn and 22 heard, of which the tribunal dismissed 21 
and allowed 1. At the end of the year 10 remained outstanding. 


In the year, 1,818 certificates of the unexpended balance of 
established development value were issued in England and Wales 
under s. 48 (1) of the 1954 Act, and 575 certificates were issued 
under s. 48 (2) to public authorities acquiring land under 
compulsory purchase powers. 


—— 


but | 


Two hundred and fifty-six thousand five hundred and eighty- | 


two pounds was received in cash in respect of development 
charges on development begun before 18th November, 1952. 
From the commencement of the 1947 Act until 31st March, 
1958, the total amount received in cash or set off against claims 
was £26,102,498. 

Progress towards completing the Board’s duties under the 
Town and Country Planning Act, 1954, enabled the Board to 
close all their local offices in England and Wales and _ to 
transier the remaining work to their headquarters office in 
London. 
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A GLANCE AT THE 


A MONTH’S holiday in the States starting in San Francisco 
and ending in New York enabled me to get a fleeting but 
illuminating glimpse of some of the legal set-up there. I 
soon found that I started from two surprising and rather 
depressing premisses. First, that the lawyer has to contend 
with forty-eight different State laws and judiciaries plus one 
Federal—forty-nine in all. Except for Louisiana which has 
the Code Civil, all started from English Common Law but 
each has taken a different path since. Secondly, the 


» modernisation and development of law in America has, 
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generally speaking, proceeded at a much slower pace than in 


legal words that passed out of use here a hundred years or 
more ago and one is left madly casting one’s mind back to 
one’s student days to try to remember some of the history 
of law. The reason is, I think, because their State legislatures 
only meet for one short session every other year, and there- 
fore, after dealing with the more urgent problems of 
government, there is little time or inclination left to deal with 
large-scale revisions of the general law. 

My first introduction was to a large firm in San Francisco 
where there were some hundred qualified men on the staff. 
Managing clerks and outside clerks appear to be quite unknown 
and everyone has to do all his own “ bottle-washing,” except 
for the senior partners who have young qualified men as 
personal assistants. About fifty of these men all worked in 
the office library, which was a huge room filled with forty-nine 
current sets of law reports. I was given as my mentor to 
show me round a young man in his twenties who had been 
at Oxford as a Rhodes scholar and was, incidentally, the 
only person I met in my whole trip who displayed any anti- 
British sentiments. He had been very profoundly upset by 
someone at Oxford who had unhappily quoted to him the 
dictum attributed to the late Lord Hailsham that ‘‘ America 
is a mausoleum of all that is archaic in English law.’’ And he 
devoted a lot of time trying to prove to me the falsity of that 
saying. But actually all he said and all I subsequently saw 
only went to prove the exact converse. 

The law reports I saw were very full, reporting all the 
pleadings im extenso, however trivial and hopeless, and all 
the cases cited in argument. A personal search therefore on 
any point is well-nigh impossible, but fortunately there 
exists an enormous index running into several big volumes, 
giving the references of every time any case is cited (however 
casually). The whole system is one of those great monuments 
of unnecessary work which in theory someone should do 
some time and which only the Americans do in fact. 


From San Francisco I went to Reno in Nevada in the hope 
of seeing the famous divorce court, but unfortunately it was 
not sitting on the two days that I was there, though I did see 
the ‘‘ Marriage Centre,’’ which is just across the road, so that, 


_ having untied one knot, one could tie the next with the 








minimum of delay in a little hall in which every chair and 
every stick of furniture had a blue bow tied to it and where 
the ceremony was performed by “an interdenominational 
clergyman,” who, the proprietor assured me, was a very 
well-known preacher from Wales. 

I did, however, attend a probate court in Reno. There 
was even less formality than before a Chancery judge in 
chambers. Nobody bothered to stop smoking. There was 
an iced water machine standing on one side of the court 
that was in constant use. There did appear to be a clerk of 
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the court, but I failed to gather his function as the judge 
called all his own cases and sorted out his own papers, and 
the advocates emphasised their points by leaning on his 
desk. Everyone was dressed in light coloured clothes of hues 
in this country confined to the promenade at Southend or 
Brighton. The suits were very loose cut and everyone moved 
with that loose-jointed shamble that made me long to get a 
spanner to tighten up all their nuts. The work the court 
was doing seemed to be obscure, but it seemed generally 
thought that justice was being done. 


My next point of contact with the law was in a small town 
in the South-West where I went quite by chance for three 
days and where I was lucky enough to be introduced to 
several of the judges of one of the State District and Appeal 
Courts. On the Saturday morning I went to see one of the 
judges in his private office. While I was talking to him the 
‘phone rang and I heard him tell someone called Bill that it 
was quite all right and he was to bring her over right away. 
Five minutes later in came Bill with a very pregnant young 
negress. He explained that he was counsel for the husband, 
who was in the army in Japan and who wanted a divorce, 
and that the wife had come to give evidence of her own 
adultery. Without further ado or any proof of the marriage, 
the judge told the wife that he could see she was pregnant 
and asked her who the father was. She told him the naie of 
some man from the next street and the judge replied “ Decree 
granted ”’ and turned to me and said he always found these 
divorce cases particularly easy when the wife was pregnant 
by another man. 

Later I had a long talk with one of the senior judges. He 
explained that all the State judges were elected every four 
years, and when I commented on the apparent lack of 
discipline in the courts he said that a judge dare not be too 
strict or he would lose the next election. One of his big 
troubles was that frequently when a case was called none of 
the parties or their counsel turned up or sent any excuses, 
and he and the jury just had to go home again. But he did 
not feel that he could do anything to prevent it. 

All civil cases are tried before a jury who often bring in 
the most extravagant verdicts for huge sums of damages. 
The judge is not allowed to sum up, which means that there 
is no sobering influence to counteract the somewhat wild 
statements of the advocates, as the judge can do little more 
than try to hold some kind of balance between the two warring 
factions. Juries frequently award over $50,000 damages for 
personal injuries and have been well over $100,000, but that 
is not by any means all profit to the plaintiff, as his lawyer 
will have to be paid on the “ contingent fee ’’ basis, whereby 
he will take anything up to 50 per cent. of the damages as 
his profit costs. There is a most gruesome book published 
showing terrible photographs of people who have been burnt 
to death in motor cars or suffered other appalling injuries, 
and underneath each is a caption stating that for this 
accident attorney X or attorney Y had succeeded in recovering 
so many thousand dollars damages for the sorrowing widow 
and dependants. 

Motor car cases seem to be seldom settled because defendants 
are relucant to agree to pay the astronomical sums 
that the plaintiff knows he has a good chance of getting out 
of ajury. And the plaintiff's attorney wants a fight so that 
he can get a good cut rather than a more limited fee for an 
easy settlement. There is therefore no letter before action, 
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nor any preliminary negotiations at all. The wife of a friend 
of mine on Long Island had a slight car accident with another 
car with a man and his wife in it. After the accident and 
the exchange of names and addresses the man said no one 
was hurt and off they all drove. Three months later, without 
any warning at all, a process server arrived at the door of 
their house and served my friend’s wife with a writ for 
damages for shock on behalf of the man’s wife. The case 
had already been going on for six months when I was there. 

Third party insurance is not compulsory in any State 
except three, and even when one has an optional policy it 
will be limited in amount, so that the unfortunate driver can 
still find himself liable for considerable excess damages. One 
result of all this is that no one will ever pick up a hitch-hiker 
as even they have proved embarrassingly litigious. 

In New York I visited the office of a corporation lawyer 
who had just completed a big oil deal, and he proudly showed 
me his file. I had no opportunity to grasp all the ramifica- 
tions of the deal but I could not help noticing that all the 
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documents were enormously long and verbose and would 
have rejoiced the heart of an eighteenth century conveyancer 
charging by the folio. The lawyer proudly told me his 
elaborate arrangements for completion of the deal. They 
don’t seem to trust each other very far and instead of, as in 
the City, two managing clerks handing over rather crumpled 
banker’s orders sitting at a three-legged table in a dirty 
office, he had five trunk lines kept permanently open during 
the ceremony and five special airplanes waiting at the airport 
to fly off with the deeds to each of the parties. 

I listened to the chairman of a State Bar association at 
their annual dinner lamenting that lawyers were not as highly 
thought of in the community as they used to be and hinting 
that all was not well in the organisation of the profession. 
However, the lawyers in America seem to do quite well and 
the top ones very well. But it was not a world in which I 
left any urge to compete; I returned to England with the 


happiest memories, but no tinge of envy. 
F.C. A. 


DEFENCE OF INSANITY OR DIMINISHED RESPONSIBILITY 


CALLING OF WITNESSES BY PROSECUTION: ONUS OF PROOF 


A PREVIOUS article (101 Sor. J. 253) considered the right of 
the judge presiding at a criminal trial, if he had reason to 
suppose that the accused was insane at the time of the alleged 
offence, to call witnesses to give evidence as to the sanity of 
the accused even if such an issue was not raised by the defence 
as an answer to the charge. In a recent trial for murder at 
the Central Criminal Court, R. v. Bastian (1958), 42 Cr. App. R. 
75, in which the defence of diminished responsibility was 
successfully set up, after the jury had returned their verdict 
of guilty of manslaughter upon both the counts of the indict- 
ment under the Homicide Act, 1957, s. 2, Donovan, J., 
said that it had occurred to him, after the summing-up, that 
in any similar case where a defence of diminished responsibility 
was raised whereupon the prosecution contended that the 
prisoner’s state of mind amounted to insanity, it would be 
proper to direct the jury that it was for the prosecution to 
prove insanity. 

At the close of the case for the prosecution, counsel for the 
defence said that he had no instructions from the prisoner 
to raise the issue of insanity, but that he proposed to call 
medical evidence with a view to establishing diminished 
responsibility. In reply, counsel for the Crown intimated 
that, subject to the ruling of the judge, he proposed to cross- 
examine the witnesses called by the defence on the question 
whether the prisoner’s mental state did not go beyond 
diminished responsibility and amount to insanity, and to call 
in rebuttal the prison doctor, who would give evidence to that 
effect. Donovan, J., then ruled that, the defence having put 
in issue the state of the prisoner’s mind by raising a defence 
of diminished responsibility, the court could not stop the 
prosecution from cross-examining witnesses called for the 
defence, and calling evidence in rebuttal with a view to 
establishing insanity, and inviting the jury to return a verdict 
of guilty but insane. This course was then allowed, and 
defending counsel asked for a verdict of manslaughter on the 
ground of diminished responsibility, and counsel for the 
Crown for a verdict of guilty but insane. 

Upon these issues, Donovan, J., directed the jury that, 
there being no dispute that the prisoner killed his children, 


the issue to be decided was whether he was insane at the 
time when he committed the acts, in which case the proper 
verdict would be guilty but insane, or whether his mind was 
so affected by some abnormality that his responsibility was 
diminished, in which case the proper verdict would be guilty 
of manslaughter. 


This would appear to be the first reported case in which 
the prosecution has been allowed to call evidence to prove 
insanity on the part of the accused, and to seek upon this 
ground a verdict of guilty but insane, albeit in answer to the 
defence of diminished responsibility. Two questions, there- 
fore, now arise following upon this direction ; the first, How 
does it affect the established practice as regards the right of 
the prosecution to call such evidence and to seek such a 
verdict in a case where no defence of diminished responsi- 
bility is set up? And the second, Does the fact that the 
defence of diminished responsibility is set up under the Act 
of 1957 affect this established practice ? The answers, it is 
submitted, are as follows. 


The established practice 


It is essential to bear in mind the background of an accused 
person’s responsibility for his alleged criminal acts in 
connection with the question of his sanity or insanity. This 
formed part of the second and third questions asked of the 
judges as the result of the debate in the House of Lords in 
M’ Naghten’s case (1843), 10 Cl. & F. 200, and in giving the 
answers of Her Majesty’s judges (with the exception of 
Maule, J.), Tindall, C.J., says: ‘‘ And as these two questions 
appear to us to be more conveniently answered together, we 
have to submit our opinion to be that the jurors ought to be 
told in all cases that everyone is presumed to be sane, and to 
possess a sufficient degree of reason to be responsible for his 
crimes, until the contrary be proved to their satisfaction ; 
and that to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the committing 
of the act the party accused was labouring under such 4 
defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing, or, if he did 
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know it, that he did not know he was doing what was wrong. 
(See also R. v. Layton (1849), 4 Cox C.C. 149.) 
+ Since the case of M’Naghten, therefore, as has been stressed 
| in a number of cases (see R. v. Rivett (1950), 34 Cr. App. R. 
87; and R. v. Windle {1952} 2 O.B. 826), the test is respon- 
\ sibility ; and the onus of proof that he is not responsible in 
law for his crime, that is to say (as it is put in R. v. Holmes 
1953) 1 W.L.R. 686), that he has an excuse for his crime by 
| virtue of the defect of reason due to a disease of the mind 
‘within the meaning of the M’Naghten rules, rests upon the 
i accused (see per Lord Sankey, L.C., in Woolmington v. Director 
lof Public Prosecutions |1935| A.C. 462, quoting with approval 
R. v. Oliver Smith (1910), 6 Cr. App. R. 19, and R. v. Casey 
| (1947), 63 T.L.R. 487). But it is proper for the prosecution 
‘to call evidence as to the accused’s sanity in rebuttal of 
evidence adduced by him of his insanity (see R. v. Layton, 
supra, and R. v. Abramovitch (1912), 76 J.P. 287). But 
jwhere the issue of insanity was not raised by the defence 
‘upon a charge of larceny, it was stated in Rk. v. De Vere 
| (1909), 2 Cr. App. R. 19, that it was not for the prosecution 
to prove sanity, and the court refused on appeal to substitute 
-a verdict of guilty but insane under s. 5 (4) of the Criminal 
‘ Appeal Act, 1907; and in R. v. Dashwood [1942] 2 All E.R. 
| 586, where the accused refused to allow a plea of insanity 
‘to be set up, the Court of Criminal Appeal refused an applica- 
} tion to call further witnesses as to this on appeal. 

As regards the onus of proof of the defence of insanity 
resting upon the accused, this has been stated in Sodeman 
v. R. 1936) 2 All E.R. 1138 (P.C.) by Lord Hailsham, L.C., 
}as not being higher than the burden which rests upon a 
plaintiff or defendant in civil proceedings. And it was 
re-afirmed in R. v. Carr-Briant {1943| 1 K.B. 607 that the 
_burden of proof required in such a case is less than that 
required at the hands of the prosecution in proving the case 
beyond a reasonable doubt, and that the burden*may be 
discharged by evidence satisfying the jury of the probability 
of that which the accused is called upon to establish. 


Diminished responsibility under the Homicide Act, 1957 


It would appear clear, therefore, as regards the established 
practice prior to the Homicide Act, 1957, that since the 
accused is presumed to be sane it is not for the prosecution 

, to produce evidence of his sanity. But that, where the 
issue raised by the defence is insanity, it is not for the prosecu- 
tion to produce evidence of it, this being a matter for the 

‘defence, although it is the duty of the prosecution to make 

‘available to the defence such evidence as they have as to the 
mental condition of the accused. 

The question now arises: In a case where the defence of 
‘diminished responsibility is set up under the Act of 1957, 
does this affect the above established practice as regards 
| the calling by the prosecution of evidence directed to proving 
the accused’s insanity ? This does not appear to have been 
discussed in R. v. Bastian, and there are certain aspects in 
the direction to the jury of Donovan, J., which, it is submitted 
with respect, are a little difficult to reconcile with the above 
cases, and in particular with those on the question of the 
onus of proof. 

3efore, however, examining these aspects, there is one 
earlier case which should be looked at, where the Crown 
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called medical evidence as to the accused’s insanity, but this 
was in rebuttal of the medical evidence called by the accused 
to the effect that he was not responsible for his acts, but was 
not insane, and was therefore not guilty, and in order to show 
that this condition even on the medical evidence called by 
the accused himself amounted to insanity so as to justify 
a verdict of guilty but insane ; in other words, it was called 
to support a verdict of guilty but insane, as opposed to a 
verdict of not guilty. (The report is silent as regards the 
onus of proof.) In R. v. Kemp (1957) 1 O.B. 399 the defence 
set up to a charge of causing grievous bodily harm was that 
the act was committed by the accused while he was in a 
state of, at most, semi-consciousness, amounting no doubt 
to a defect of reason ; but that this was not due to a disease 
of the mind, but to a purely physical disease, and that the 
accused was entitled to be acquitted. It was argued for the 
Crown: (1) that, the accused having adduced evidence that 
he was not responsible for his acts, it was open to the Crown 
in rebuttal to call medical evidence that the accused was 
suffering from melancholia, admittedly a disease of the 
mind, which was done, a doctor and the accused’s own doctor 
being called for the Crown ; and (2) that on the evidence of 
the doctors called by the defence, the accused was insane 
within the meaning of the M’Naghten rules. In the result a 
verdict of guilty but insane was returned. 

In R. v. Bastian, on the other hand, the defence did not 
seek a verdict of not guilty, but a verdict of guilty of man- 
slaughter by virtue of diminished responsibility under s. 2 (3) 
of the Act of 1957. It is, of course, equally open to the 
prosecution in such a case in rebutting the medical evidence 
of diminished responsibility to submit that the evidence 
called by the defence establishes instead insanity, as was 
the case in R. v. Kemp, and as was suggested in R. v. 
Mathieson (1958), 48 Cr. App. R. 145, at p. 147. And in so 
doing it would appear that the burden of proof which would 
lie on the prosecution would be that laid down in R. vy. 
Carr-Briant, supra, as being appropriate to the defence, 
that is to say, to prove insanity according to the balance of 
probability. As regards the defence of diminished respon- 
sibility, s. 2 (2) of the Act provides “ On a charge of murder, 
it shall be for the defence to prove that the person charged 
is by virtue of this section not liable to be convicted of 
murder’: and it was held in R. v. Dunbar 1958) 1 O.B. 1 
that the same burden of proof which (as has been seen above) 
is required of the defence in the case of insanity is equally 
required of the defence in the case of diminished responsibility. 

It is conceived, also, that even where medical evidence is 
called in rebuttal, a direction to the same effect would be in 
line with the above cases ; but a direction to the jury simply 
that it is for the prosecution in such a case to prove insanity, 
it is submitted with respect, would involve difficulties as 
regards the question of the onus of proof. For if the jury 
are to be directed that it is for the prosecution to prove 
insanity in such a case, does this involve that the burden 
lying on the prosecution is to prove insanity beyond a reason- 
able doubt, instead of their having to prove it according to 
the balance of probability only, which would, of course, be 
the case if the defence were to set up insanity? This 
difficulty, no doubt, may have to be resolved in due course. 

M. H. L. 








Mr. Peter Davies, solicitor to the Wales Gas Board, was 
married on 6th September, at Kibworth, to Miss Judy Lankester, 





, 


Mr. A. P. L. Maude, solicitor, of Wath-on-Dearne, has recently 
retired. 
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FATAL ACCIDENTS AND 


It is well known that the object of the Fatal Accidents Act, 
1846, was to ensure that the dependants (as defined in the Act) 
of a person killed through the negligence of the defendant 
should be entitled to recover from the defendant damages to 
compensate them for their financial loss. A claim under the 
Act does not include damages for grief or mental suffering or 
for the loss of the deceased as a husband or father, as the case 
may be. The principle involved was clearly expressed by 
Scrutton, L.J., in Baker v. Dalgleish S.S. Co., Ltd. (1922) 
1 K.B. 361, at p. 371: “ She [i.e., the claimant) is not entitled 
to money compensation for mental suffering resulting from 
the death or for loss of the deceased’s society. She is entitled 
to claim on the one hand any pecuniary benefit which it is 
reasonably probable that she would have received if the 
deceased had remained alive . . On the other hand, as the 
question is what is her pecuniary loss by the death, any 
pecuniary advantage she has received from the death must be 
set off against her probable loss.’’ Voluntary or charitable 
contributions payable to the claimant are usually ignored, but 
where there is an enforceable right to recover payments as a 
consequence of the deceased’s death such payments have to be 
brought into account in ascertaining the pecuniary loss. 
There is, however, one important exception which arises under 
the Fatal Accidents (Damages) Act, 1908, s. 1 of which 
contains the following words :— 


ag 


. there shall not be taken into account any sum paid 
or payable on the death of the deceased under any contract 
of assurance or insurance...” 


There have been several cases on what payments fall under 
the 1908 Act and the latest of these is Green v. Russell [1958] 
3 W.L.R. 371; ante, p. 620, a decision of Ashworth, J. That 
case was concerned only with the meaning of “‘ under ”’ in the 
section above quoted, and although the judge found that 
payments received by the claimant were not to be taken into 
account in assessing the damages, it is suggested that the case 
demonstrates the need for consistent treatment of payments 
made to dependants of deceased persons under the com- 
prehensive schemes now commonly made by employers 
irrespective of either the description given to them or the 
method whereby those payments are secured. 


Where the employer is the insured 


The facts in Green v. Russell were shortly as follows: The 
deceased met his death in an accident at work in which his 
employer, Russell, was also killed. It appeared that some years 
before the accident the employer had entered into what was 
described as a personal accident group policy with an insurance 
company for the purpose of securing benefits to any employee 
injured or killed at work. The policy was actually in the name 
of the employer who was described as “ the insured ”’ in it. 
Any payments under the policy were to be made to the 
employer and indeed in this instance a sum of £1,000 had been 
paid in respect of the deceased’s death to the employer’s 
solicitors who were proposing to pay it to the plaintiff. The 
question was whether that sum of £1,000 should be deducted 
from the damages which, liability being admitted, would be 
paid to the plaintiff under the Fatal Accidents Act, 1846. The 
greater part of the judgment of Ashworth, J., is concerned 
with whether the estate of the deceased workman had an 
enforceable right to recover the policy moneys from his 
employer, because if there were no such right then the 
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CONTRACTS OF INSURANCE 


payment would not have to be taken into account in any 
event. On the evidence the learned judge was satisfied that 
although it was not a term of the employment of the deceased 


that such a policy would be taken out or that the proceeds ’ 


would be available for the deceased or his estate, the existence 


of the policy was known to the employees so that they had a | 
reasonable expectation of benefit if the appropriate circum- ' 
stances arose. Although the judgment contains an interesting | 
discussion on the creation and effect of implied trusts arising | 


from the decision of the Court of Appeal in Bowskill v. Dawson 
(1955] 1 O.B. 13, which established that a right to insurance 
moneys enforceable at equity only was sufficient for the 
purposes of the 1908 Act, Ashworth, J., was able to base his 
decision solely on a wide interpretation of the Act. He 
accordingly held that the words in the Act “ paid or payable | 
on the death of the deceased under any contract of assurance ” | 
were descriptive of the sum so paid and did not imply that the | 
sum was paid or payable to the deceased under the contract of 
assurance. In so holding the learned judge seems to have 
answered in the affirmative the question left outstanding in‘ 
Bowskill v. Dawson, namely, whether apart from the 1908 Act, 
a payment which there is merely a reasonable expectation of 
receiving has to be brought into account. \ 


Payments under pension schemes 

The particular interest of Green v. Russell, however, lies in| 
whether it will encourage an extension of the interpretation 
of the 1908 Act so as to allow damages under the Fatal 
Accidents Act, 1846, to be assessed without reference to other 
payments received by or on behalf of the deceased which are 
now common but which in 1908 were very rare, if not unknown. 
It seems that so long as there is in existence somewhere a 
policy of life assurance or of accident insurance and payments 
under it are made as a result of the death of the deceased and. 
those payments are eventually received by persons entitled to! 
claim under the Fatal Accidents Act, 1846, certainly as of 
right (and now according to Green v. Russell if there is merely a 
reasonable expectation of receiving those payments), the 
case will fall within the 1908 Act. On the other hand payments 
in the nature of a pension have been held not to fall under the} 
Act of 1908 and thus have to be taken into account in assessing‘ 
the damages (Lory v. Great Western Railway Co. (1942 | 
1 All E.R. 230). The position, however, may not be so clear} 
when there are payments under one of the pension schemes} 
which are now a feature of modern business life. 


The only reported case where such payments fell to be) 
considered was Smith v. British European Airways Corporation: 
(1951) 2 K.B. 893, a decision of Hilbery, J. In that case a 
steward in the emplovment of the defendants was killed in ai} 
accident while performing his duties and his widow sued for| 
damages under the Fatal Accidents Act, 1846. The question} 
was whether a lump sum of £1,508 received by the deceased's 
estate from a pension scheme was to be deducted from the 
damages which would otherwise have been due. The relevant | 
scheme had been constituted under s. 20 of the Civil Aviation 
Act, 1946, by the Minister of Civil Aviation, who had made the 
Airways Corporations (General Staff Pensions) Regulations, 
1948, incorporating a trust deed set out in the regulations. All 
employees were to be members of the scheme, but so far as the 
death benefit was concerned (as distinct from the retirement 
pensions also included in the scheme) contributions wert 
payable by the defendants only. In the case of the death of at 
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employee while flying the death benefit was expressed to be 
four times his annual salary. Nothing is said in the report 
about the trustees re-insuring this risk, so it must be assumed 
that the fund carried its own risks. The learned judge had to 
consider whether the payment received by the plaintiff was 
or was not a sum payable on the death of the deceased under 
a contract of assurance within the meaning of the 1908 Act. 
He evidently took a strict view of the words in the Act because 
he said: ‘If the words... are given their ordinary 
meaning—that is to say, taken to be intended to refer to 
what, in everyday affairs, would be regarded as a contract of 
assurance or insurance—plainly membership of a pension 
scheme, though it involves an agreement to be bound by rules 
and to that extent is contractual, is not such a contract.” 
His lordship rejected the argument that there were in fact 
present the essentials of a contract of insurance because the 
deceased was under an obligation to make periodical payments 
in return for certain rights, evidently being influenced by 
the fact that the deceased paid no contributions in respect of 
the death benefit. In deciding against the claimant therefore 
the judge purported to follow Lory v. Great Western Railway 
Co., supra, where the court took into account in assessing the 
damages the pecuniary benefit which was represented by the 
pension which became payable to the deceased’s widow. 
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It is respectfully submitted that in the light of Green v. 
Russell the decision in Smith’s case may require reconsidera- 
tion, even if it be admitted that in the latter case there was no 
contract of assurance or insurance as those terms are normally 
understood. If the judgment of Ashworth, J., in the former 
case is followed to its logical conclusion it would seem that if 
the pension scheme in Smith’s case had been administered by 
an insurance company or if the trustees had themselves 
re-insured their risk, the payment received by the trustees, 
and in respect of which the estate of Smith had an enforceable 
right, would have been within the 1908 Act as being 
made “‘ under ’’ a contract of assurance. It is reasonable to 
ask therefore why there should be a distinction where the 
fund carries its own risk, when the benefit received by the 
deceased may be exactly the same. It would surely be more in 
accord with circumstances existing to-day if all death benefits 
(as distinct from actual pensions arising on the death) were 
treated as falling within the 1908 Act. If Green v. Russell 
goes to the Court of Appeal, as the judgment suggests is 
possible, there should be an opportunity of reviewing the 
application of the 1908 Act generally. It is submitted that this 
could be done without disturbing any of the findings in 
Bowskill v. Dawson, where in fact the trustees of the scheme 
did re-insure the risk. E.H._D. 


The Practitioner's Dictionary 


66 BY 39 


IF a person is given notice to quit or is bound by contract to 
perform a certain act “ by ’”’ a specified date (in such circum- 
stances as arose, for example, in Charles Rickards, Ltd. v. 
Oppenheim [1950} 1 K.B. 616), it may be necessary to decide 
whether such person has until the first or last moment of that 
day to comply with the notice or term of the agreement. For 
example, if time is stated to be of the essence of a contract 
and performance is required by a certain date, say, 22nd May, 
has the contract been complied with if it is performed by the 
last moment of the 22nd May or must it be carried out by 
the last instant of the 21st ? It would seem that performance 
by the last moment of the day mentioned in the contract is 
sufficient. 

In Eastaugh v. Macpherson {1954) 1 W.L.R. 1307 the Court 
of Appeal was asked to decide if a notice to vacate certain 
offices by 31st March meant not later than midnight on 
30th/31st March or whether the tenant was entitled to remain 
in possession throughout the day specified in the notice. In 
a judgment delivered by Evershed, M.R., their lordships 
adopted the latter view and were inclined to the opinion that 


“by,” in this sense, was synonymous with “ on or before.” 
If this is the case, and there is no reason to doubt that it is, 
the decision in Eastaugh v. Macpherson, supra, is fortified by 
an earlier decision of the Court of Appeal, also relating to a 
notice to quit, where Evershed, J. (as he then was), in delivering 
the judgment of the court, stated that ‘“‘ the phrase 
before ’ some fixed date . . . means, and would be understood 
to mean, that the covenantor or debtor is under obligation to 
pay the debt on (but not earlier than) the date fixed "’ (Dagger 
v. Shepherd [1946) 1 K.B. 215). 

Support for these decisions may be found in a case which 
came before the Court of Appeal of British Columbia 
(J. H. Munro, Ltd. v. Vancouver Properties, Ltd. |1940 
3 W.W.R. 26). A tenant was given notice to quit “ by 
31st July.”’ It was held that the tenant was entitled to remain 
throughout the whole of 31st July : he could not, for example, 
be asked to leave the premises on the morning of thé 31st. 
The notice really meant, their lordships concluded, “ that 
when that day the 31st July came to an end the tenants had 
no further right to remain.” not 


“on or 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


A Note for Executors 


Sir,—When a person dies, his estate normally includes 
miscellaneous household effects of little or no apparent value, 
which can be something of a problem to executors. May I draw 
your readers’ attention to one good solution to this problem ? 

In one of Oxford’s main shopping streets, the Oxford Com- 
mittee for Famine Relief runs a gift shop where all manner of 
articles, every one donated, are sold for the benefit of refugees 
and other needy people. Here, even the oddest piece of bric-a- 
brac can pair itself off with a new owner from among thousands 
of visitors. The stock ranges in value from paper-back books 


to jewellery and silver plate, and almost anything can be usefully 
disposed of. 

Clothing and blankets are also welcome for shipping direct to 
refugees. Precious metal worth £1,500 was recovered last year 
from old fountain-pens, broken watches, etc. Every item will 
be gratefully acknowledged. The address is: 17a Broad Street, 


Oxford. 
Yours sincerely, 
H. Lesyiz Kirkcey, A.C.1.5., 
Secretary, Oxford Committee for Famine Relic! 
Oxford. 
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CHARITABLE TRUSTS (VALIDATION) ACT, 1954 


In its four years on the statute book this Act has, so far as I 
know, attracted judicial notice in one reported case only, 
Re Gillingham Bus Disaster Fund. One aspect of this case 
as decided at first instance (reported at [1958) Ch. 300) 
formed the starting-off point of an article in this “‘ Diary ”’ 
on the disposal of charitable funds after the object for which 
they had been collected had proved impossible (see 101 Sov. J. 
951). The decision went to appeal, and before the Court of 
Appeal the only point argued was the effect on the fund of the 
Act. This decision has now also been reported ((1958}) 
3 W.L.R. 325, and p. 581, ante). 

The general circumstances in which the fund was raised 
will be well remembered. After the disaster the mayors of 
the Medway towns, Gillingham, Rochester and Chatham, 
launched an appeal to the public, and the town clerk of 
Gillingham wrote a letter to the Daily Telegraph asking 
for funds “ to be devoted amongst other things to defraying 
the funeral expenses, caring for the boys who may be disabled, 
and then to such worthy cause or causes in memory of the 
boys who lost their lives as the mayors may determine.” 
Damages were paid by the bus proprietors for negligence, 
with the result that there were few calls on the fund which 
had been collected, and the three mayors found themselves 
with an unexpended balance of over £7,000, having exhausted 
all the purposes available to them according to the terms of the 
letter, except “such worthy cause or causes,”’ etc. They 
accordingly, as trustees of the fund, took out an originating 
summons to determine (1) whether the trusts were valid 
charitable trusts under the Act, and (2) whether the surplus 
was applicable cy-prés for some charitable purpose. Harman, 
J., declared that the Act did not apply to validate the trust, 
ind, “worthy” purposes not being charitable purposes 
without the aid of the Act, the trust was held void, and the 
funds were directed to be held on a resulting trust for the 
contributors. This decision has now been upheld, by a 
majority, in the Court of Appeal. 


“‘ Imperfect trust provision ” 


The parts of the Act considered by the court were ss. 1 (1), 
2 (1) and 2 (3). Section 1 (1) provides that in the Act 
“imperfect trust provision ’’ means any provision declaring 
the objects for which property is to be held or applied, and 
so describing those objects that, consistently with the terms 
of the provision, the property could be used exclusively for 
charitable but nevertheless be used for 
purposes which are not charitable. (A simple example of an 
“imperfect trust provision”’ is one declaring that a fund 
may be used for “ charitable or benevolent purposes,’’ as in 
the Diplock case, which was the main reason for the passing 
of this Act.) It was argued for the Attorney-General, who 
claimed the surplus for charity, that the reference to “ worthy ”’ 
objects had within it the notion of charitable objects, and 
that the sense of the phrase would not have been materially 
different if it had run “to such charitable or other worthy 
causes,’ etc. This construction was accepted by Ormerod, 
L.J., who held in favour of the Attorney-General’s view in 
his dissenting judgment, and seemed to have the approbation 
also of the Master of the Rolls and Romer, L.J. On this 
footing the letter to the Daily Telegraph contained an 


purposes, could 


‘imperfect trust provision’’ which, subject to s. 2, took 
effect under s. 1 (2) as if the declared objects were charitable. 


Creation of more than one interest 


The crux of the case lay ins. 2. Section 2 (1) provides that 
the Act applies to any disposition of property to be held or 
applied for objects disclosed by an imperfect trust disposition 
where apart from the Act the disposition is invalid, but 
would be valid if the objects were exclusively charitable. 
This subsection by itself did not assist the case for charity, 
for to bring the case within ss. 1 (1) and 2 (1) it would have 
been necessary to show (among other things) that there had 
been a disposition or dispositions of property to be held or 
applied for worthy causes exclusively, whereas in fact the 
funds had been contributed not only for those purposes, but 
primarily to meet funeral expenses and care for disabled 
boys (which could not on any footing be considered to be 
charitable purposes), and only secondarily for the worthy 
causes. Reliance was therefore placed on s. 2 (3), which 
provides that “a disposition in settlement or other disposition 
creating more than one interest in the same property shall be 
treated for the purposes of this Act as a separate disposition 
in relation to each of the interests created.”’ Each contribu- 
tion to the fund, it was argued, created more than one interest 
in the property contributed: it created an interest for the 
purpose of defraying funeral expenses, another for caring for 
the disabled, and another for worthy causes. 


This argument was accepted by Ormerod, L.J., and rejected 
by the Master of the Rolls and Romer, L.J. The Master of the 
Rolls pointed to the necessity of the donor “ creating more 
than one interest,”’ and thought that in the present case the 
contributors could not fairly be said to have by their dis- 
positions created separate or distinct interests in favour of 
the “ worthy objects ’’ mentioned in the letter to the Daily 
Telegraph. Romer, L.J., said that he was prepared to assume 
that the contributors knew of that letter and, accordingly, 
that their gifts would be devoted to the two objects first 
specified and subject thereto to the worthy causes therein 
mentioned. But, he went on, it was almost impossible, from 
a practical or common-sense point of view, to attribute to 
the donors an intention to create separate interests in their 
gifts in favour of the three objects respectively: the legal 
effect of a contribution to the fund, it seemed to the learned 
lord justice, was to vest in the trustees a legal interest in the 
subject-matter of the contribution coupled with an obligation, 
enforceable in equity, to apply the gift in accordance with the 
provisions of the appeal, and, subject to this, no “ interests 
were created by the various donors in the contributions 
which they made. Ormerod, L.J., on the other hand, took 
the view that if the objects declared for absorbing the balance 
of the fund after the first two specific objects had been 
satisfied had been charitable objects, there was no reason 
why the trustees could not have been compelled to devote any 
surplus from the fund to the furtherance of such objects ; 
and that appeared to be an interest in the property which 
had been created by the person making the disposition, none 
the less because the amount which would be available could 
not be ascertained at the time when the disposition was made 
and in spite of the fact that no part of the fund might ever 
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THE CABINET IN THE 
COMMONWEALTH 


‘BUILDING SOCIETY LAW 


MONEY AT WORK 
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Wurtzburg on 


A Survey of Investment 





I suppose you know 


SWEET & MAXWELL 
STEVENS & SONS 


Please mention “‘ THE Soticirors’ JOURNAL ”’ when replying to Advertisements 
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i 

This is the first comprehensive study of the development of the Cabinet in British 
Colonial Territories, that is, in Africa, the West Indies and South-east Asia. Its 
aim is to examine the process whereby the Colonial Executive Council has developed 
into a responsible cabinet as part of the development of self-government. 

It is a historical record of post-war developments with an examination of the problems 
of the transitional period and the light that they throw on the prospects for responsible 
parliamentary government in the territories concerned. 


By H. V. WISEMAN £2 Ils. 9d. post paid 


The editor of Wurtzburg modernised it so well in the last edition that little in the way 
of re-arrangement was necessary to keep the work in line with current practice. 
Accordingly Mr. Mills has been able to concentrate in this edition on ensuring that 
the work is as up to date as possible. 


Wurtzburg is the standard work for both students and practitioners. It has again 
been fitted to answer the legal problems of all in the building society world. 


5 

§ Eleventh edition by JOHN MILLS 

i assisted by BRYAN J. H. CLAUSON, 

{ Barristers-at-Law 
I £2 12s. post paid 
I 
4 
i 


* This useful little handbook is aimed at telling the small investor how to spend his 
money. ‘Investment’ is defined very broadly, to include almost anything from 
setting up your own hire-purchase finance company to collecting coins or Chinese 
works of art... , 

The conception of this book is excellent, and it should itself prove a good investment.” 
—Financial Times. 

*. . , the book should prove particularly useful to those who . . . find themselves 
in the possession of financial resources without any clear idea of how to make them 


productive.” —ZJnvestors’ Review. 


' 
a Edited by MILTON GRUNDY 18s. 6d. post paid 
i 
i 
7 


I 

—that month after month CURRENT LAW records the amounts of damages in 
cases of personal injury and death. 

This information is not available elsewhere. 

It is essential when it comes to giving advice on what to accept by way of settlement. 


2 & 3 Chancery Lane, London, W.C.2 
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become available for the “ worthy causes.” In his judgment, 
s. 2 (3) applied, and the Act therefore validated the trust. 


An unsatisfactory result 

Leave to appeal to the House of Lords was given, and 
perhaps we have not heard the last of this case or of the 
highly technical provisions of the Act on which the argu- 
ment in favour of charity rested. The case is rather a special 
one, and it may be unfair to criticise the Act for failing 
(so far, at any rate) to prevent the absurd result of an inquiry 
being conducted into the whereabouts of hundreds of con- 
tributors to a fund like this, many of them very small 
contributors. But, not in this particular context only, I 
have often thought that there is room, between the ordinary 
private trust of which an essential feature is certainty of 


Landlord and Tenant Notebook 
LANDLORDS’ 


Tue writer of a letter to the Editor of The Times, which was 
published in that journal on 11th September, 1858, was or 
had been (one gathers from its text and his signature) a 
practising lawyer with chambers which overlooked “ the 
and which he had taken in order to carry 
on his work in the quiet necessary to his labours. And he 
had previously written to the Benchers, his landlords, 
apparently in reply to a demand for rent due, reminding them 
that they had been “ good enough to fill the gardens around 
my chambers with an enormous crowd of persons, who I am 
delighted to see enjoying themselves. They make a great 
noise there every evening for two hours, during which time 
I am entirely prevented from working. Two hours a day, 
or twelve hours a week (a good whole day, in fact), is thus 
taken from me. I am by so much the less able to pay the 
high rent for which you ask me. . .” 


Temple-gardens 


What exactly was meant by “the Temple-gardens”’ is 
a matter for speculation; it may have been identical with 
“London. The Temple Garden ” of Shakespeare’s Henry VI, 
pt. I, act II, se. [V, and the landlords (who offered the 
tenant time to pay) thus have been the Benchers of the 
Honourable Society of the Inner Temple. But, while litiga- 
tion between members of the legal profession has been said 
to be unseemly and undesirable, one wonders whether it 
was the very noise complained of which prevented the writer 
(who called himself ‘“‘ Addictus Judicare ’’) from considering : 
(i) the law relating to dependence of covenants; (ii) the 
possibility of claims for (a) nuisance, (b) breach of covenant for 
quiet enjoyment, and (iii) derogation from grant. There 
was less authority on (ii) at the time, and, in general, one hears 
more about complaints of noise by tenants than of noise by 
landlords ; but an analogy could now be drawn between the 
facts set out in the letter to The Times and those of Jenkins v. 
Jackson (1888), 40 Ch. D. 71. 


Quiet enjoyment 
As Kekewich, J., observed in his judgment in that case, 
‘quiet enjoyment ”’ is not to be construed literally. ‘“‘ When 
a man is quietly in possession it has nothing to do with noise, 
though the word ‘ quiet’ is frequently used with reference 
to noise.” But substantial interference with enjoyment will 
constitute a breach, and the real issue in the case became one 


RESPONSIBILITY FOR 
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object, on the one hand, and the charitable trust with the 
enormous advantages it enjoys as regards taxation and the 
perpetuity rule on the other hand, for trusts of a public nature 
falling short of charitable trusts. There is no reason, other 
than a historical one inherent in the law of trusts, why such 
trusts should not enjoy the advantage of the application 
thereto of the cy-prés doctrine if it be further provided that 
any such application must take the form of a distribution 
of the whole fund within a strictly limited period, and that 
in the meantime the funds should enjoy no taxation advan- 
tages. The existence of such a rule would have enabled the 
court in the present case to apply the funds cy-prés by, 
e.g., endowing beds in a local hospital in memory of the dead 
cadets. 


“ABC” 


NOISE 


whether the grant of facilities to a third party constituted a 
breach of the covenant. 

The facts were that the plaintiff, who was an accountant, 
auctioneer and agent, had taken, in 1877, a twenty-one years’ 
lease of two large first-floor rooms in a building in Cardiff; 
and his landlords, the first defendants, had since allowed 
one FS, the second defendant, to use a large room above 
those rooms for the purposes of dancing and musical and 
other entertainments three times a week. The plaintiff and 
his partner and clerks often had to work late in the evening 
and found that the dancing, etc., made it difficult if not 
impossible to do so. And he sued his landlords for breach of 
(an express) covenant for quiet enjoyment and both parties 
for nuisance. 


The analogy 


Like ‘‘ Addictus Judicare,” the plaintiff was a professional 
man ; and like the disturbing elements in the lawyer’s case, 
those active in his case were (presumably) engaged in enjoying 
themselves. And, though the dancers of 1888 neither rocked 
nor rolled, and the disturbance had not been so serious as it had 
been represented, “still there was something,” as Kekewich, J., 
who wished that the point could have been decided by a jury, 
said in his judgment. 

One difference between the two sets of facts was that the 
building containing the premises let to the plaintiff in Jenkins 
v. Jackson was, it was pleaded, constructed for the express 
purpose of being used as a music-hall, and had been so used 
before the grant of the lease. But this circumstance, if 
proved, does not appear to have had any influence on the 
decision. 


No physical interference 


Examining some older authorities, Kekewich, J., came to 
the conclusion that the facts fell short of what was required 
in order to establish a breach of covenant for quiet enjoyment. 
That covenant was primarily concerned with title; it was 
not limited to that sphere, but the interference with enjoy- 
ment must be physical. Since then, Buckley, J., has 
expressed the proposition by contrasting physical with 
metaphysical, in Jaeger v. Mansions Consolidated, Ltd. (1902), 
87 L.T. 690 (C.A.). Its validity may be doubted, but Davis 
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v. Town Properties Corporation, Ltd. \1903) 1 Ch. 797 (C.A.) 
would provide support for the contention that the interference 
was not sufficiently direct to make the landlords liable under 
their covenant. 
Nuisance 

But Kekewich, J., held that both the landlords and the 
second defendant, whom the landlords had given a weekly 
right to use the upper room for the purpose of dancing, were 
liable for nuisance. The learned judge negatived any 
suggestion that the second defendant was the first defendants’ 
tenant, but his description of the latter as ‘‘ almost licensors, 
though not exactly so” is curious. He also, for reasons 
which need not be gone into here, declined to issue an 
injunction, 

Participation 

No reference was made to the above authority in Malzy v. 
Etcholz and Castiglione (1916), 32 T.L.R. 506 (C.A.). As a 
matter of interest, that action was tried by a jury at first 
instance—but the decision (32 T.L.R. 152) was reversed ! 

The plaintiff had taken a twenty-one years’ lease of a 
restaurant from the first defendant, covenanting to conduct 
the premises as such and to obtain the necessary licences, etc. 
And the first defendant had let a shop immediately adjoining 
part of the restaurant to the second defendant, who, or else 
it was a sub-tenant of his, carried on i 


“e 


mock auctions ”’ in 
that shop, which were accompanied by much shouting and 
noise ; and this greatly interfered with the plaintiff's business. 

There was a covenant for quiet enjoyment but the plaintiff, 
no doubt advisedly, also sought to rely on an implied covenant 
that the first defendant, as covenantee under the covenant to 
carry on the restaurant, was bound to take every step, short 
of bringing an action, to prevent the second defendant from 
holding these noisy auctions ; and to show that failure to do 
so was a derogation from grant. It was admitted that 
authority for this proposition was lacking; but Darling, J., 
recognised its validity, and left the matter to the jury. 

What exactly the first defendant could have done without 
taking proceedings (the argument mentioned that he had 
“ legal power under his agreement with the second defendant 
to prevent these auctions’’) was not gone into, but the jury 
found that the auction business had been conducted with the 
first defendant’s knowledge and assent and that he had not 
taken all reasonable steps and not made all reasonable efforts 
short of legal proceedings to stop the nuisance, annoyance 
and prejudice occasioned. 

In the Court of Appeal, what essentially decided the 
matter were (i) the lack of evidence of participation—“ there 
must be either actual participation or acts which would 
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justify the inference that there was actual participation,’ and 
(ii) the fact that the letting had not been for a purpose which 
must inevitably involve a nuisance. 

My knowledge of the history of the Inns of Court does not 
include any information about how people came to be admitted 
to the Inner Temple Garden for two hours a day a hundred 
years ago, or what people were so admitted; as things are 
to-day, disturbance is slight and very occasional (9th November, 
for instance). But whether the interference with work was 
a necessary consequence might have been an issue in the 
case if “ Addictus Judicare”’ had taken proceedings. 


Derogation from grant 

Cozens-Hardy, M.R., observed in his judgment in Malzy 
v. Etcholz that the issue of derogation from grant raised the 
same point as that of breach of covenant for quiet enjoyment. 
But this must not be taken to mean that the questions are 
identical. In both cases it is, of course, necessary to examine 
the grant; and the judgment shortly afterwards refers to 
Grosvenor Hotel Co. v. Hamilton {1894| 2 O.B. 836 (C.A.). 
In that case the tenant of an old house, unstable when the 
lease began, had been compelled to move out when his land- 
lords operated some pumping engines on the adjoining site, 
the vibration making the demised building unsafe. The 
Court of Appeal agreed that, the evidence showing that the 
vibration would not affect a house of ordinary stability, the 
plaintiff would have had no cause of action against a stranger ; 
but the landlords were, it was held, estopped from relying on 
that fact, because to allow them to set it up would be to allow 
them to derogate from their grant. 

It is well established that frustration of the purpose for 
which the premises are let and taken is the essence of deroga- 
tion from grant (Aldin v. Latimer Clark, Muirhead & Co. 
[1894] 2 Ch. 437), the purpose being known to the landlord at 
the time of the grant (Robinson v. Kilvert (1889), 41 Ch. D. 88 
(C.A.)). And while more recent authority has shown that 
the preservation of “amenity ’”’ is beyond the scope of the 
obligation not to derogate—(Browne v. Flower [1911] 1 Ch. 219 
was approved in Kelly v. Battershell {1949) 2 All E.R. 830 
(C.A.), in which the tenant of a top-floor flat complained of the 
conversion of the rest of the building into an hotel, and 
Cohen, L.J., observed, incidentally, that the user of the lower 
floors as bedrooms would make a noisy party less likely than 
when they were used as sitting rooms)—‘‘ Addictus Judicare ” 
would, in my submission, have stood a fair chance of succeeding 
in a claim for derogation from grant. Centuries earlier, 
Spenser had described the place as one where “ studious 
lawyers have their bowers.” R.B. 


“THE SOLICITORS’ JOURNAL,” 18th SEPTEMBER, 1858 


On the 18th September, 1858, THE Soticitors’ JoURNAL discussed 
Private Bill legislation: ‘‘ Successful, no less than disappointed 
projectors are unanimous in saying that a more unsatisfactory 
tribunal than a Parliamentary Committee could not be imagined. 
Take, for example, the case of the South Eastern Railway. 
When their line to Dover was first projected, they intended to 
have a distinct approach to London and to enter Dover by an 
inland route. The Committee refused to sanction either of these 
proposals. One southern main line from London was pronounced 
sufficient, and the South Eastern Company was required to follow 
the Brighton line to Reigate and thence to branch off to the 
east. It was, moreover, decided that the national defences 
would be endangered if a line were carried into Dover, except 
along the shore under the cliff. A detour, therefore, was made 
at the Dover end of the line . . . and the length of the railway 


was increased by the alterations at the two extremities as much 


This was bad enough for the public, but it 
In the last session 


as 20 mules)... .... 
has now proved still worse for the company. 
a Committee has sanctioned a competing line expressly on the 
grounds that it provides a new exit from London and that it 
goes direct to Dover without making any circuit round the cliffs. 
The South Eastern are condemned by one Committee to submit 
to competition for no other fault than having previously yielded 
perforce to the unreasonable requirements of a Committee which 
sat several years before ... Promoting a Private Bill is as 
hazardous an amusement as betting on a horse-race ... An 
adroit Bar is nothing but a snare to an unpractised tribunal. 
It is well known that adroitness and familiarity with the 
character of the chairman are the qualities mainly sought for 
in a leader on a Parliamentary petition and the strange decisions 
that are constantly pronounced illustrate at once the success 
and the mischief which attend such tactics.”’ 
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HERE AND THERE 


ADMINISTRATIVE CONVENIENCE 

THERE will be precious little left of the quirks and oddities 
which alone make human beings interesting if the current 
zeal in high places for administrative convenience and 
egalitarian levelling rolls on irresistibly to its preordained 
end. Every boy and every gal that’s born into the world 
alive (by the most approved hygienic scientific processes, of 
course, with no nonsense about undisciplined personal 
enterprise) will be swept into enormous great comprehensive 
schools (or instruction factories) geared to turn out whatever 
end-products in the way of manpower units supreme authority 
may, at any given moment, direct. Even the art schools 
(it seems) are to be specialised and segregated—a vast pottery 
school somewhere in the Pottery Towns, teaching nothing 
else, a school of textiles, and nothing else, in Lancashire, 
and so on. No wild cross-fertilisation of one art by another 
for the supreme planners. It is all rather as if it were decided 
to concentrate all the public lavatories in London in W.C.1, 
The administrative convenience and the technical advantages 
would be overwhelming. No doubt it would all involve a 
certain amount of hardship at human level. But how long 
is it since mere human inconvenience was allowed to weigh 
against the perfection of a Plan? Any Planner worth his 
expense sheet is ready at any moment to mould the head to 
fit the ideal optimum hat. 


RATIONALISED PROCEDURE 

In this general up-surge of rationalisation legal process can 
scarcely expect to remain immune. Improving suggestions 
and schemes are discussed from time to time, but there is 
one which so far does not appear to have been mooted. 
Litigation might be compared to agriculture, with its seed- 
time, its growth and its ultimate harvest. So far the whole 
process has been carried on in a most disgracefully untidy 
and individualistic fashion, like farming before Whitehall 
kindly took it in hand. Why, anyone can issue a writ or a 
summons, just as his fancy takes him, at any time of the 
year, in season or out of season, so that you see actions 
maturing all the time all over the place! The result is like 
one of those old mixed farms of Victorian days, abundant 
in variety, so distressingly different from the vast rolling 
treeless, hedgeless, pathless, tractored prairies, reeking of 
chemical fertilisers, which, we are now learning, represent the 
only “ economic ’’ way of dealing with the land. Litigation 
cannot go on like that much longer. There must be a season 
for everything strictly laid down and enforced by a Ministry 
of Justice. The vacations must be used, and only used, for 
the equivalent of ploughing and sowing, correspondence 
before action, issue and service of writs. There should be a 
scientific rotation of crops, so that divorce petitions would 
be sown at one time, actions for tort at another, actions 
arising out of trusts at another, and so on. Thus it could 
be calculated with perfect precision precisely when any 
given crop would mature for harvest. The legal labour force, 
concentrating simultaneously on one task at a time, would 
thus be available to give its full, undivided attention to each 
in due season. The administrative simplification would 
permit of the reduction of the legal labour force by 50 per 
cent. at least. The redundant manpower units could then 
be drafted into the Civil Service to help reinforce the 
administration (Parkinson’s Law). Here at last would be 
the long-delayed nationalisation of the legal profession, 


OLD-STYLE SERVICE 

MEANWHILE we jog along by the old twisting, rutted, tree- 
shaded lanes of legal Jaisser faire. And while the courts 
are closed, one of the characters to whom one’s thoughts 
turn is the server of writs and other legal process, the humble 
but highly skilled mechanic who sets the vehicle of litigation 
in motion. He must combine the skill of a tracker on the 
old Indian frontier with the practical psychological knowledge 
of a specialist and the social know-how of a master of 
ceremonies. One sees him in one’s mind’s eye studying the 
habits of his quarry with the intelligent and discreet persis- 
tence of a bird-watcher, noting the exact time when such a 
one opens the front door to put the cat out or such another 
one slips out to post his letters. Many a man thinking to 
pay a routine call at The Bricklayer’s Arms has walked 
straight into the process server’s arms instead. Only the 
other day a newspaper reported how just that very thing 
happened to a young man of Debrett level who, having set 
foot again in Chelsea after some months’ sojourn abroad, 
was happily sipping brandy in a public house there with a 
blonde friend when a solicitor’s clerk moved in and presented 
him with a writ for damages at the suit of another young- 
man-about-Chelsea. The defendant expressed well-bred 
astonishment: ‘ Well, I do think it’s a bit thick doing this 
kind of thing in a public bar. Embarrassing, you know.” 
However, noblesse oblige, and he bought the solicitor’s clerk 
a brown ale. How much more civilised is the reaction even 
of the Bohemian King’s Road than that of seafaring men 
when an attempt is made to nail a writ to the mast of their 
ship. If the gentleman with the writ states his business 
before he comes over the side, he may be greeted at the rail 
with a mop in the face which propels him into the sea. It 
has been known. Theatrical people are hardly less difficult. 
I cherish a beautiful photograph of the scene back-stage at 
Chicago’s Opera House when a very distinguished prima 
donna, still attired as Madame Butterfly, was cornered by the 
most successful of eight men trying to serve process on her 
in a contract dispute. The process server, round faced and 
unhappy looking, is walking away. Evidently the lady's 
riposte has hurt his tenderest feelings, for over his shoulder 
can be seen her face, lively with a mobility possible only to 
a great actress. Her teeth are clenched tight but her wide 
open mouth is a perfect O. Try it with your own face and 
see how much practice it takes. There was once a process 
server who had great difficulty in serving papers on a well- 
known variety star. One day he arrived at the stage door 
with a beautiful parcel, al] tissue paper and ribbon, insisting 
that “‘ her friend ” had instructed him to present it personally. 
In her dressing-room she chatted gaily as she undid it. 
Inside the bower of colourful packing was the writ. Being 
a variety star and not a super-dramatic prima donna, she 
reacted with laughter, peals of it. I hope they will never 
invent a way of serving writs by remote control. Old-style 
service is the thing. Ricuarp Rok. 





Last year the number of applicants at Toynbee Hall, which 
has been giving free legal advice to residents of Stepney and other 
parts of east and north-east London for sixty years, rose to 651 
compared with an average of 558 for the two previous years. 
The warden, Dr. A. E. Morgan, hopes to hold a sixtieth anniversary 
dinner for barristers, solicitors and clerks who have helped in 
the work, and is anxious that former workers should get in touch 
with him. 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“Points in Practice ’’ Department, “‘ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule I—RECOVERY OF OVERPAYMENTS OF RENT— 
TENANCY TERMINATED 


Q. My clients were tenants of a house. The rent was 
increased from 11s. 4d. to 14s. 3d. and then from 14s. 3d. 
to 25s. 7d. The new tenants are now paying an even higher 
trent. Notice of defects of repair was served on Form G— 
roof structure, scullery floor sinking, etc. On Form H 
dated 9th September, 1957, the landlord undertook to remedy. 
He has never remedied the defects except put in a new 
sashcord, but on 6th July served Form A, saying the rent 
was 14s. 3d. and would be increased from 7th October, 1957, 
by 7s. 6d. per week and as from 7th April, 1958, by 3s. 10d. 
per week. Is there a claim for refund of rent and, if so, 
how much? The tenants have now vacated. 


A. While the landlord’s failure to remedy the defects by 
9th March, 1958, had the same effect as the issue of a certificate 
of disrepair on that date (Rent Act, 1957, Sched. I, para. 8), 
the Act does not, in our opinion, give a right to recover 
excess payments otherwise than by way of reduction of 
rent, as provided for in Sched. I, para. 7 (he is “ entitled to 
withhold rent otherwise recoverable ’’: sub-para. (4)). The 
termination of the tenancy puts an end, in our opinion, to 
the right. 


Schedule IV—EFFEcT oF EXERCISE OF OPTION TO 
RENEW 
Q. In June, 1955, our client took an assignment of a flat 
held under lease for three years from 16th March, 1955, at a 
rent of £243 2s. 8d. per annum. The rateable value is £60. 


} The lease contained a landlord’s covenant :— 


“That the lessors will on the written request of the 
lessee made six months before the expiration of the term 
. . at the expense of the lessee grant to her a lease of the 
demised premises for a further term of three years from the 
expiration of the said term and contained (sic) the like 
covenants and provisoes as are herein contained ... 

(except covenant for renewal) the lessee on the 

execution of such renewed lease to execute a counterpart 

thereof.” 

On 13th September, 1957, our client wrote to the landlord’s 
agents asking for the extended lease. The landlord’s agents 
replied that they could not offer one at present until a decision 
Our client sent a quarter’s 
rent in advance on 23rd March, 1958. It was accepted. 
Later our client received notice that the premises had been 
sold to new landlords. On 19th July she received notice 
dated 18th July, 1958, in Form S that her right to possession 
would end on 17th January, 1959. May she insist on the 
grant of the extended lease at the original rent or may the 
landlord by the service of a further notice end her right to 
possession ? It appears to be arguable that hers was a 
tenancy that “ might come to an end within fifteen months 
of” the time of decontrol, within the meaning of Sched. IV, 
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para. 2, yet the entitlement given by that paragraph could 
hardly take from the tenant the rights given by the lease. 

A. We agree with the conclusion reached. It may indeed 
be that the tenancy was one which ‘‘ would come to an end ”’ 
before 6th October, 1958, so that, since 16th March, 1958, 
the tenant had, as far as rent control legislation is concerned, 
only a right to retain possession determinable by service 
of a Form S notice. But, having exercised the option, the 
assignee (the covenant runs with the land: Richardson v. 
Sydenham (1703), 2 Vern. 447; Re Hunter's Lease ; Giles 
v. Hutchings [1942] Ch. 124) has no use for the ‘‘ period of 
grace,’ being contractually entitled to a new grant of a term 
of three years from 16th March, 1958. The “ transitional 
provisions ’’ of Sched. IV to the Rent Act, 1957, do not 
enlarge the rights of landlords. 


Decontrol—PossEssIoN—ACCEPTANCE OF RENT AFTER 
EXPIRY OF ForM S NOTICE 

Q. Where, under the Rent Act, 1957, a valid six months’ 
notice to quit, i.e., on Form §, has been served on the tenant 
of decontrolled premises to expire on 6th October, 1958, and 
the tenant has subsequently stated that he can neither find 
other accommodation nor afford to pay an increased rent 
comprising double the gross rateable value of the premises 
plus rates as provided by the Act, can the landlord safely 
accept any rent at all after the expiration of the notice, and 
if so how much, having regard to the provisions of the Landlord 
and Tenant (Temporary Provisions) Act, 1958 ? 

A. The landlord would not, in our opinion, prejudice his 
position by accepting money as “rent ’’ after the notice to 
resume possession has expired. The Landlord and Tenant 
(Temporary Provisions) Act, 1958, s. 2 (2), merely entitles 
the landlord to a particular sum, and the idea of any estoppel 
arising from acceptance of rent in the case of controlled 
properties can be said to have been disposed of by Marcroft 
Wagons, Lid. v. Smith [1951] 1 K.B. 104, applying the old 
“quo animo’’ principle of Doe d. Cheny v. Batten (1775), 
1 Cowp. 243: see also Davies v. Bristow [1920] 3 K.B. 428. 


Three-year Agreement Made—ReEpDUucTION OF RATEABLE 
VALUE AND RETURN OF CONTROL 


Q. Our client is the landlord. The rateable value assessed 
took the property out of control. Consequently, our client 
agreed a new rent on a three-yearly basis with the tenant. 
We have in the last few weeks been informed by the tenant 
that he appealed against the assessment, was successful, and, 
consequently, the property is now once again within control. 
The result is, of course, that the rent is now based on twice 
the gross rateable value. Can you guide us as to what notice 
we should serve on him? Will it be the ordinary notice of 
increase of rent, and from what date will it operate? Does 
a three-month period have to elapse before he can be called 
upon to pay a rent greater than that originally paid before 
the property was decontrolled ? 

A. We gather that, though the information was passed on 
in the last few weeks, the proposal was actually made by the 
tenant before 1st April, 1957 (see Sched. V, para. 2 (1) and (2)). 
This being so, notices of increase must, in our opinion, conform 
to the three months’ and other requirements of s. 2 (2), and 
no increase can be effectively imposed for earlier dates. 





The Soricirors’ MANAGING CLERKS’ ASSOCIATION announce 
that a series of classes for solicitors’ junior clerks has been 
arranged for the coming winter. These will be held on Monday 
and Wednesday evenings at 6.15 p.m., in the Lord Chief Justice’s 
Court, commencing on 29th September and Ist October next. 
Further details and applications for tickets are now available at 
the offices of the Association, Maltravers House, Arundel Street, 
Strand, London, W.C.2. 
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REVIEWS 


A Guide to the Landlord and Tenant (Temporary 
Provisions) Act, 1958. Current Law Guide No. 14. By ASHLEY 
BRAMALL, M.A. Oxon, of the Inner Temple, Barrister-at-Law. 
Scottish Section by Ian C. Krrkwoop. 1958. London: 
Current Law Publishers, Ltd. 9s. 6d. net. 


Those familar with Mr. Bramall’s work on the Rent Act, 1957 
(Current Law Guide No. 13), will expect the same standard of 
excellence in his guide to the new Statute; and they will not be 
disappointed. The Act essentially gives certain tenants and 
occupiers a qualified right to retain possession though a 
“Form S”’ notice has expired. But, of necessity, it deals with 
rent and repairs and rates, with services when provided; and 
when it comes to the conditions of suspension, awkward points 
may confront the practitioner, on some of which guidance may 
be found in authorities decided under the older Acts: the nature 
of a premium, the scope of membership of a family, etc. All 
these are fully and painstakingly dealt with in this publication, 
which concludes with both the text of the new Act and that of 
parts of the Rent Act, 1957, and that of the Rent Restrictions 
Rules, 1957, and Rent Restrictions (Amendment) Rules, 1958. 


The Landlord and Tenant (Temporary Provisions) Act, 1958. 
Edited by the Rt. Hon. Lorp Merston, of Lincoln’s Inn and 
the Middle Temple, Barrister-at-Law. 1958. London: 
Property Owners’ Protection Association, Ltd. 4s. net. 





Though the subject of this booklet is not—according to its 
sponsor, at all events—an amending statute, it deals with a 
number of matters which have given rise to difficulty as features 
of earlier legislation ; and one is glad to find that, concise as the 
exposition of the new Act is, reference is made to authorities on 
such points as greater hardship, members of the family, premiums, 
etc., and what such expressions cover. The exposition itself is 
well arranged and the language lucid. In particular, practitioners 
will soon be feeling grateful for the way in which s. 3—Suspension 
of Execution of Order for Possession—is handled and for the 
practical advice offered on some points. Presumably through 
inadvertence, chapter and verse are not given tor the special 
provisions about costs, which are to be found ins. 4 (2), but this 
is a minor blemish. 


Law of Great Britain and _ the 
By O. Hoop PHILLIPs, 
1957. 


he Constitutional 
J“ Commonwealth. Second Edition. 
M.A., B.C.L. (Oxon.), of Gray’s Inn, Barrister-at-Law. 
London: Sweet and Maxwell, Ltd. £2 5s. net. 


Time was when works on constitutional law took the shape 
either of exploratory disquisitions on theories of practical govern- 
ment, or of tabloid descriptions of the organs of administration. 
A modern text-writer has to combine the two aspects of the 
subject, while bringing his thesis near enough to earth for the 
comprehension of students who will, during their training, come 
upon less in the way of personal experience touching this part 
of their studies, perhaps, than is the case in contract, tort or 
conveyancing. If he has less need to explore, inasmuch as 
explanations of principle have become standardised, today’s 
author still has great scope for recording the formative stage of 
custom and practice in his treatment of the inter-relation of 
Commonwealth countries, for instance, and of the recent expansion 
of administrative law. Nor can he neglect the growth of the 
complex institutions of government. Accordingly, the modern 
student must reconcile himself to a good deal more reading in 
this part of his labours than was the case even twenty years ago. 


Books such as Professor Hood Phillips’s provide the articled 
clerk and the undergraduate with an invaluable and compre- 
hensive guide to this developing subject. In describing the 
work as a guide, we do not intend to convey that it is not 
perfectly self-sufficient ; it fully explains all that the student 
needs to know. But he will be a dull reader who is not inveigled 
by the footnotes or by the blandishments of the text to look 
further into some of the authorities and instances which the 
author cites, as indeed any reader should who desires full under- 
standing. (Among the intriguing discoveries that such an 
industrious reader may make is a slight difference of opinion 
on the defence of ‘‘ superior orders’’ between the law officers 
of 1944 and Shakespeare’s common soldiers in Henry V.) 


We should quarrel with the odd statement here and there. 
For instance, why should it be paradoxical that we may be 
nearer to the rule of law today than when Dicey wrote? It is 
not the fact that the Special Commissioners who hear income 
tax and sur-tax appeals are officials of the Inland Revenue 
Department. In the particularly painstaking section on the 
civil service, the reference to a “ few’’ local Whitley Councils is 
surely inaccurate if it is intended to include the departmental 
councils, and misleading if it is not. A printer’s error on 
p. 461, apparently, has robbed the author’s definition of post nati 
of intelligibility. 

These quibbles perhaps serve to show how little serious fault 
can be found with this useful book. 


The Proof of Guilt. Second Edition. (The Hamlyn Lectures: 
Seventh Series.) By GLANVILLE WILLIAMS, LL.D., F.B.A., 
of the Middle Temple, Barrister-at-Law. 1958. London: 
Stevens & Sons, Ltd. £1 net. 


We think we are right in saying that this is the first of the 
Hamlyn Lectures texts to have run to a second edition—and 
that in the space of under three years. That such a distinction 
should come to these trenchant re-appraisals of the main aspects 
of our criminal procedure was surely inevitable. Here is a 
subject that goes far beyond political and legal theory, treated 
with the thoroughness which befits its social importance, and 
with a lucidity which cannot but delight both lawyer and layman. 

This second edition is enlarged principally in those sections 
where the author draws illustratively on other procedural systems, 
but it is not a book of comparative law. Nor, though it points 
the way to some major improvements, is it in any way a reformer’s 
tract. Dr. Williams marshals the case both for and against 
the English habit under each head of his enquiry in a manner 
that makes it quite unnecessary to take seriously his saving 
clause acknowledging the possibility of an insular bigotry. He 
does indeed find it possible to approve some leading features of 
the system our lawyers and legislators have evolved, but only 
after an examination in which an uncommon wealth of chapter 
and verse is cited, and completely untrammelled by any sign of 
prejudice in favour of tradition for its own sake. 


The History of Local Government in England. By JoseEr 
ReEpiicuH and Francis W. Hirst. Edited with Introduction 
and Epilogue by Bryan Keitu-Lucas. 1958. London: 
Macmillan & Co., Ltd. £1 10s. net. 


The reissue of the historical section of Redlich and Hirst’s 
Edwardian classic on English local government is something 
of an event, for scholarship and this subject have not always 
appeared together during the last fifty years or so. The effort 
has been well worth while, and this elegantly produced book 
with the interesting epilogue of thirty-odd pages is a credit 
to both publishers and editor. 

Reading the book afresh for the first time since student days, 
one is struck with the able manner in which the history of local 
government is fitted into the general social and political history 
of the times—in particular when the authors are dealing with 
the eighteenth century. Too often writers have attempted 








to deal with local government history as a subject apart, bearing | 


very little relation to political thought and developments. 

Mr. Keith-Lucas’ enterprise, and his care in bringing the story 
up to date has restored the book to the category of “‘ essential ” 
for all serious students of our public institutions. 


Principles of Administrative Law. Second Edition. By 
J. A. G. Grirritu, LL.M., of the Inner Temple, Barrister-at- 
Law, and H. StrREET, LL.M., Ph.D., Solicitor. 1957. London: 
Sir Isaac Pitman and Sons, Ltd. £2 net. 


When we first became interested in public law over a quarter 
of a century ago we had the utmost difficulty in finding a good 
comprehensive book on the subject. There were one or two 
books, none wholly satisfactory, and, of course, there was the 
Report of the Committee on Ministers’ Powers, which had to 
take the place of a text-book. In the intervening twenty-five 
years there have been remarkably few attempts to write a 
systematic description of the law of British administration. 
‘“‘ Principles of Administrative Law,” of which the second edition 
has now been published, is certainly one of the few and equally 
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certainly one of the most successful. It was first published in 
1952, since when there have been many developments; it is 
unfortunate that the new edition went to press before the publi- 
cation of the Franks Report. It appears to us that the new 
edition is an improvement on the first, and anyone who requires 
a readable introduction to administrative law in this country 
can be recommended to buy it. 


Seventh Edition by Prrcy F. 


Staples on Back Duty. 
Gee and Company (Publishers), 


HuGHES. 1958. London: 

Ltd. 27s. 6d. net. 

This, the latest edition of a book very well known in its 
specialised field, is by the late Mr. Staples’ successor as Editor 
of Taxation, who collaborated in earlier editions, so that 
continuity is preserved. It follows the general scheme of the 


| sixth (1953) edition but has been brought completely up to date 


by references to all the new decisions or statutory provisions. 
The book is primarily addressed to accountants and rightly 


\ so, for on them falls the brunt of protecting their clients’ interests 


in this field, either alone or with a lawyer in the background. 
Anyone professionally concerned in such matters, whether in 
the foreground or background, should have acopy. A mere lawyer 
may perhaps make two suggestions which might improve the next 
edition. At p. 27: A.-G. v. Till [1910] A.C. 50; 5 T.C. 440 
is certainly authority for the proposition that an incorrect return 


| may incur penalties: but it is also authority for the proposition 
that penalties are not incurred by reason only that a return is 
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erroneous in fact. See particularly Lord Atkinson at [1910] 
AC., pp. 54-55; 5 T.C., pp. 454-455. At p. 31: the second 
paragraph might usefully be expanded, perhaps by reference 
to the observations of Wills, J., in Ex parte Watson (1888), 
21 0.B.D. 301, at p. 309, as to the nature of fraud, and of 
Lindley, L.J., in London and Tubbs Contract [1894] 2 Ch. 524, 
at p. 530, as to the nature of wilful default as distinct from any 
other form of default. One occasionally meets with inspectors 


| of taxes who have somewhat elastic notions of what constitutes 


fraud or wilful default. 


Parish Administration. By CHARLES ARNOLD-BAKER, of the 
Inner Temple, Barrister-at-Law, Secretary of the National 
Association of Parish Councils. 1958. London: Methuen & 
Co., Ltd. £2 2s. net. : 
This book by the secretary of the National Association of 


| Parish Councils sets out to be an exposition of the law affecting 





the class of local authority which may be described as the smallest 
in the extent of functions but the most numerous, probably the 
most democratic and among the liveliest of the modern organs 
of local government. It consists of a complete and readable 
exposition of the law—most of which is of course statutory— 
followed by the relevant statutes themselves, unfortunately 
printed in small type and double column. 

On glancing through, we found a few unfortunate slips. The 
law relating to rural boroughs, contained in s. 28 and Sched. VII 


| to the Local Government Act 1958, is not referred to and in 


consequence the paragraph on p. 23 may prove misleading. The 
British Nationality Act, 1948, s. 1, has been amended by the 
Ghana Independence Act, 1957 (p. 26). It is very doubtful 
whether a chairman of a parish council may preside at the 
election of his successor where he is himself a candidate (see 
Lumley’s Public Health, 12th ed., vol. II, at p. 1661); the views 
expressed on p. 53 are at least subject to qualification. In a 


_ number of places no authority is given for the categorical state- 





ments made (see, e.g., the miscellaneous duties of the chairman 
given on p. 74). 

This is the first book we know which offers to be a complete 
guide to parish council work, and it will no doubt be most welcome 
to the many part-time officers of parish councils—even those 
who are members of the legal profession will find it very useful. 
A print of the model standing orders (see p. 54) could have 
usefully been included and the index is not as full as a practice 
book of this kind deserves. There is also no table of statutes. 


The Company Director. Prepared under the authority of the 
Council of the Institute of Directors. By ALFRED Reap, 
C.B.E., F.C.LS., F.Inst.D. With a Foreword by The Rt. Hon. 
The Viscount CHANDos, P.C., D.S.O., M.C. 1958. London: 
Jordan & Sons, Ltd. 1 5s. net. 

This book sets out for the information of directors a concise 
outline of their functions, rights and obligations. As such it 
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amply fulfils its purpose and is a valuable manual for all directors 
—not only those newly appointed to a board of acompany. In 
particular it will be a useful work of reference to directors of 
that growing number of companies which bear a close analogy 
to a partnership, and where the board is not only the policy- 
making body but also practically the whole of the executive and 
administrative staff. 

Being designed primarily for the lay director the exposition 
of company law is, as would be expected, elementary and 
selective. The main attraction of the book to the professional 
lawyer will probably lie in some of its other valuable features, 
notably chap. 10 on “ Directors’ Pensions ”’ and the very useful 
app. B which contains a summary of offences under the Companies 
Act, 1948, a feature regrettably missing from most of the standard 
works on the subject. 

The publishers are to be congratulated on having arranged 
for the book to be set up in an easily readable type. The only 
misprint detected was “‘ return ’’ for “‘ retain’ in 1. 15 of p. 145. 


Mar’s Law of Insolvency in South Africa. Fifth Edition by 
Haro_tp Epwarp Hock.ey, B.A., LL.B., Advocate of the 
Supreme Court of South Africa. 1958. London: Sweet & 
Maxwell, Ltd. £7 16s. net. 


Clearly this is not a work of interest to many in England but 
for those who are concerned with South African law it is believed 
to be, by your reviewer, who had occasion some time ago to 
study insolvency generally, the leading work on this subject. 
It may be of value to Scottish lawyers owing to the Roman 
influence in this law. 

South African insolvency law being based on Roman-Dutch 
law has many features of great historical and theoretical interest. 
For that matter, indeed in consequence thereof, it is of practical 
value to any one interested in comparative law or in law reform. 
Here we see the meeting of all the views on how this difficult 
subject, with its ramifications throughout all branches of the law, 
is tackled. There is a very detailed Index and a full Appendix of 
Statutes and Regulations. 

A scholarly and valuable work. 


Sir James Fitzjames Stephen 1829-1894. Selden Society 
Lecture. By LrEon Ranpzinowicz, LL.D. 1958. London : 
Bernard Quaritch. 6s. 6d. net. 


Whilst in recent years several lecturers to the Selden Society 
have taken as their subjects memorable figures of the legal 
past, not since 1952, when Professor Thorne of Harvard lectured 
on Coke, has one of these annual papers been concerned with a 
personality so distinctive, a legal writer so influential in a practical 
way, as Mr. Justice Fitzjames Stephen. Dr. Radzinowicz has 
succeeded admirably in portraying a firmly disciplined character, 
a man with “a creed of conduct, not of faith’’, a dogmatist 
with the practical approach. P 

Stephen’s lucidity of thought and expression was fostered 
by years of philosophical journalism, and his talents when 
applied maturely to the consideration of English criminal law 
had multiplied through legislative experience in India to the 
point at which they were capable of producing the masterpieces 
of text-writing and historical and critical authorship by which 
he is chiefly remembered today. If his signal lack was of a 
broad human sympathy—“ his logical mind . . . could not,”’ 
says the lecturer, “‘ appreciate the shadowy margins and shifty 
paradoxes that count for so much ’’—yet the reforms which he 
thought desirable in the criminal law and procedure of his day 
do not differ widely from those which more benignant campaigners 
have since advocated and to some extent achieved. A notable 
exception concerns capital punishment, and on that subject 
public debates of the present time have disclosed many who hold 
views similar to Stephen’s. 

It is interesting to be reminded that Stephen, who would have 
been an anti-fusionist in the current controversy, emphasised 
the vital function of solicitors, worthy of attracting men of legal 
distinction and high social standing. The reader will find 
abundant interest in the brief recapitulation of these and other 
views which the lecturer has distilled from the writings of a 
busy lifetime. 

The principal appendix, an extremely thorough bibliography, 
will appeal to many who find the appetite whetted by 
Dr. Radzinowicz’s masterly account of an industrious and 
purposeful thinker. 
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IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Antioxidant in Food Regulations, 1958. (S.I. 1958 No. 1454.) 
od. 

Antioxidant in Food (Scotland) Regulations, 1958. (S.I. 1958 
No. 1467 (S.66).) 7d. 

Chester-Bangor Trunk Road (Town Ditch Road and Other 
Roads, Conway) Order, 1958. (S.I. 1958 No. 1471.) 5d. 

Composite Goods (Amendment) Order, 1958. (S.I. 1958 
No. 1448.) 5d. 

Composite Sugar Products (Surcharge—Average Rates) 
(Amendment) Order, 1958. (S.I. 1958 No. 1449.) 5d. 

London-Edinburgh-Thurso Trunk Road (Alconbury By-Pass) 
Order, 1958. (S.I. 1958 No. 1447.) 5d. 

London-Great Yarmouth Trunk Road (Witham By-Pass) 
Order, 1958. (S.I. 1958 No. 1472.) 5d. 

Rickmansworth and Uxbridge Valley Water Order, 1958. 
(S.I. 1958 No. 1444.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 9) 
Order, 1958. (S.1. 1958 No. 1458.) 5d. 

Stopping up of Highways (County of Kent) (No. 12) Order, 1958. 
(S.I. 1958 No. 1468.) 5d. 
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Stopping up of Highways (London) (No. 31) Order, 1958, 
(S.1. 1958 No. 1455.) 5d. 

Stopping up of Highways (London) (No. 32) Order, 1958, 
(S.I. 1958 No. 1469.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 9) Order, 
1958. (S.I. 1958 No. 1470.) 5d. 

Stopping up of Highways (County Borough of St. Helens) (No. 2) 
Order, 1958. (S.I. 1958 No. 1461.) 5d. 

Stopping up of Highways (County Borough of Stockport) (No. 3) 
Order, 1958. (S.I. 1958 No. 1456.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 15) 
Order, 1958. (S.I. 1958 No. 1457.) 5d. 

Teachers’ Superannuation (Accounts) (Non-grant-aided 
Schools) Regulations, 1958. (S.I. 1958 No. 1479.) 5d. 

Teachers’ Superannuation (Accounts) Regulations, 1958. 
(S.I. 1958 No. 1478.) 5d. 

Town and Country Planning General Development 
(Amendment) Order, 1958. (S.I. 1958 No. 1460.) 5d. 

Wages Regulation (Aerated Waters) (England and Wales) 
(Amendment) Order, 1958. (S.I. 1958 No. 1473.) 5d. 


NOTES AND NEWS 


Honours and Appointments 


Mr. JOHN CULLEN, solicitor, and deputy Magistrates’ Clerk 
for Birkenhead, has been appointed Magistrates’ Clerk, in 
succession to Mr. F. C. Williams. 


Mr. JoHN TEGID JONEs has been appointed Assistant Registrar 
to the Liverpool County Court. 


Miscellaneous 
RELAXATION IN THE HIRE-PURCHASE AND HIRING 
CONTROLS 


The Board of Trade announce amendment of the Hire-Purchase 
and Credit Sale Agreements (Control) Order, 1957, by the 
Hire-Purchase and Credit Sale Agreements (Control) (Amendment 
No. 2) Order, 1958 (S.I. 1958 No. 1512), and of the Control of 
Hiring Order, 1957, by the Control of Hiring (Amendment) 
Order, 1958 (S.I. 1958 No. 1513), to take effect from 
16th September. 


HrrRE-PURCHASE AND CREDIT SALE AGREEMENTS 


A wide range of goods has been released from the hire-purchase 
control. They include industrial plant and agricultural equip- 
ment ; lorries, buses and heavy vans; caravans; motor cycles 
and bicycles; together with furniture, carpets, cookers and 
other items for which a statutory minimum deposit of 20 per cent. 
was formerly payable when they were bought under an instalment 
agreement. 


The minimum deposit on all goods remaining in the control 
will stand at 334 per cent. ; these include radio and television sets, 
domestic appliances and motor cars. The maximum repayment 
period for agreements for all these goods will be two years. 


Where the surviving spouse of a husband or wife, who dies 
before completing an instalment agreement, wishes to keep the 
goods and to take over responsibility for the rest of the payments, 
it will no longer be necessary to apply for a licence from the Board 
of Trade to do so without paying a further deposit. Similar 
provision has been made to facilitate arrangements by one business 
assuming control of the affairs and possessions of another. 


HIRING CONTROL 


Customers renting items covered by the control will now have 
to pay the first four months rental and charges in advance 
instead of the first nine. The order also deals with the refund 


of rentals paid in advance. On occasion agreements may well 
be terminated while rent is still clearly standing to the customer’s 
credit. Any impediment which there may have been in the 
order to making a refund due to him has now been removed. 

Any goods which are at least three years old may now be hired 
out without payment of rentals in advance whether or no they 
have been hired out before. The fair value of goods which are 
being traded in by a customer who is entering into a hiring 
agreement may be taken into account in calculating the necessary 
down payment. 


DEVELOPMENT PLAN 
STAFFORDSHIRE DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County of 
Staffordshire. The plan, as approved, will be deposited in the 
County Buildings, Stafford, for inspection by the public. 


Wills and Bequests 
Mr. John Thorne Christopher Gittins, solicitor, of Newtown, 
left £9,934 (£9,605 net). 
Mr. Frederick Charles Hodgson, solicitor, of Batley, left 
£27,366 (£27,234 net). 


SOCIETIES 


On Thursday, 2nd October, 1958, the LAawyERS CHRISTIAN 
FELLOWSHIP have arranged for a service to be held in the Temple 
Church at 5.45 p.m. It will be conducted by the Master of the 
Temple, Canon T. R. Milford, and the sermon will be preached 
by The Bishop of Barking. 

All lawyers, law students and visitors will be warmly welcomed. 
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